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 Directive 1998/78
   OJ L 330 05.12.1998, p. 0001 Summary

Final legislative act with provisions for delegated acts

Insurance: supplementary supervision of insurance undertakings belonging to a group

OBJECTIVE: To give insurance supervisors more effective instruments to ascertain the true solvency of an insurance undertaking that is part
of an insurance group. This will enhance the protection of policy holders and introduce level competitive playing fields amongst insurance
undertakings in the Community. COMMUNITY MEASURE: Proposal for a European Parliament and Council directive on the supplementary
supervision of insurance undertakings in an insurance group. SUBSTANCE: - Definition of the terms 'parent undertaking - subsidiary': this
definition refers to undertakings under the terms of the seventh company law directive (83/349/EEC) and also includes any undertaking which
in the view of the supervising authorities exercises a dominant influence over another undertaking; - definition of the concept of 'participation': it
is proposed that the definition threshold for a participation in another undertaking be set at at least 20% of the capital or voting rights; - the
scope of application of the measures is limited to insurance undertakings with their registered office in the Community; - the Member States
are required to extend supervision to all other entities that could have a bearing on the financial and operating position of a supervised
insurance undertaking; - the competent authorities of the Member States are obliged to exercise any additional functions when an insurance
undertaking is part of a group; - the relevant information should be available to the supervising authorities; in each insurance undertaking or
financial holding company, that is a parent or holds a participation in one or more insurance undertakings, financial holding companies or
related undertakings, there should be adequate internal procedures to produce relevant information; - the insurance supervisors must have a
'droit de suite' guaranteeing them direct access to information held by the enterprises; this right should apply with regard to: . any undertaking
of which an insurance undertaking is a parent or a subsidiary, . any undertaking in which an insurance undertaking holds a participation; - the
competent authorities may obtain the information either directly or through a supervised insurance undertaking; they may verify on the spot
any information received; rules on cooperation between the competent authorities are introduced with regard to acquiring information; - the
competent authorities must communicate to each other all relevant information that is likely to simplify their task and allow the supervision of
the activity and financial situation of the insurance undertakings under their supervisory responsibility; - the Member States establish in
principle that intra-group transactions should be conducted on market terms; the authorities should be informed of intra-group transactions by
way of an annual reporting requirement, concerning only significant transactions; - the Member States are required to ensure that an adjusted
solvency calculation is carried out, to prevent double gearing of capital; Annex I to the proposal contains a description of the three methods
that can be applied to this end; - the Member States must take account of the fact that an insurance holding company at the top of a group or
in an intermediate position may impact the financial position of an insurance undertaking; Annex II proposes two methods to apply a capital
test to a holding company owning one or more insurance subsidiaries; the choice of method is left to the Member States. ?

Insurance: supplementary supervision of insurance undertakings belonging to a group

The Committee has issued a favourable Opinion, subject to the following reservations: - the definition of participation should correspond to
economic reality; - insurance holding companies should not be subject to such strict checks for detecting the creation of fictitious capital; - the
treatment of reinsurance holdings should be left up to the Member States; - as regards adjusted solvency checks, all the elements of own
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funds and the elements for valuing the assets of subsidiaries allowed at "solo" supervision level should be recognized; - the cost of additional
supervision should be proportional to any prudential risks sustained, and not jeopardize the competitiveness of the European insurance
industry. The amendments proposed in the fourth part of the Opinion are based on the desire to reduce the difficulties with which the European
insurance industry would certainly be faced if the points raised were not clarified.?

Insurance: supplementary supervision of insurance undertakings belonging to a group

The Committee adopted by 10 votes to 7, the Commission's proposal on the supplementary supervision of insurance undertakings in an
insurance group. Hence, a majority accepted the proposal forwarded by the Commission to Parliament. The vote came after the report by Mrs
Marlies MOSIEK-URBAHN (EPP, D) had earlier been rejected by 10 votes to 7. The draftswoman felt that the proposal for a directive went
beyond its intended purpose in three respects: * the inclusion of insurance holding companies and related insurance undertakings in the
solvency warning test; * the inclusion of minority holdings or 'non-controlled' insurance undertakings in the scope of the directive; * the
non-recognition of certain forms of capital permitted for the supervision of individual undertakings. The proposal for a directive seeks to protect
insured parties by increasing monitoring of the financial position and solvency of insurance groups. ?

Insurance: supplementary supervision of insurance undertakings belonging to a group

Commissioner de Silguy partly accepted Amendments Nos 1, 2, 3 and 14 (only the first paragraph and the first two hyphens). Amendments
Nos 7, 10, 11, 12, 13, 15, 16, 17, 18, 19, 21, 23, 24 and 27 could be accepted in their sprit dependent on certain changes in their wording. As
for Amendment No 8 on parent-branch relationships, its adoption would, according to the Commissioner, deprive the proposal of an important
part of its impact, by considerably reducing the directive?s scope. For the same reasons, the Commission could not accept Amendment No 22
which would leave to the discretion of the Member States the application to reinsurance companies of the key provisions of the directive.
Furthermore, Mr de Silguy considered that Amendments Nos 4, 5, 6, 9, 20, 25 and 26 should be rejected as they would reduce the text?s
coherence, given other elements of the proposal. Finally, he rejected the idea that this proposal might create additional costs, both for the
insurance sector and for the consumer.

Insurance: supplementary supervision of insurance undertakings belonging to a group

Adopting a report by Mrs Marlies MOSIEK-URBAHN (PPE,D) the European Parliament welcomed the Commission proposal regarding
supplementary supervision of insurance undertakings but expresses criticism concerning the provisions establishing stricter limits regarding
capital requirements. ?

Insurance: supplementary supervision of insurance undertakings belonging to a group

The amended proposal incorporates a number of amendments adopted by Parliament at first reading, particularly those aiming to: - include a
definition of a 'third country insurance undertaking'; - include in the definition of 'participation' the criterion of a 'durable link' as provided by
Article 17 of Directive 78/660/EEC (while maintaining the automatic criterion of a 20% threshold); - clarify the definition of a 'mixed activity
insurance holding company' by specifically excluding third country insurance undertakings and reinsurance undertakings; - ensure that direct
access to information about an undertaking or group is granted only when such information has not been supplied by the insurance
undertaking subject to supplementary supervision; - change the date of implementation of the Directive (1 January 1999) to bring it into line
with the proposed timetable; - specify the first financial year from which the supplementary supervision provided by the Directive shall be
applicable (financial year beginning on 1 January 2000); - provide that within five years the Commission is to submit a report to the insurance
committee on implementation of the Directive and, if appropriate, on any need for further harmonization in this area. With regard to the
annexes, the Commission has also taken account of the amendments aiming to: - accept without restriction certain elements which were
totally excluded from the calculation of the adjusted solvency situation in the initial proposal, when they concern the participating insurance
undertaking at the level of which the calculation is made; - include a reference to Directive 91/674/EEC on the annual accounts and
consolidated accounts of insurance undertakings; - extend the waiver provided in the initial proposal for related undertakings in the same
Member State to cases in which the undertaking is related to an insurance undertaking in another Member State; - recognize the funds of an
insurance holding company from outside the group; - explain precisely how participating undertakings in a third country should be treated. ?

Insurance: supplementary supervision of insurance undertakings belonging to a group

The essence of the initial proposal remains intact in the common position of the Council which takes into account a large number of
amendments (19 in all) adopted by the European Parliament on first reading and incorporated by the Commission in its amended proposal.
The only major discrepancy between the common position and Parliament's opinion concerns amendment 8, which was not adopted since it
restricted the scope of the directive limiting supplementary supervision to nations between parent undertakings and subsidiaries in an
insurance group. Many changes contained in the common position relate to the following points: - a definition of a third country insurance
undertaking was introduced; - the definition of 'participation' includes the 'durable link' aspect, together with the fact of holding directly or
indirectly 20% or more of voting rights or capital of an undertaking; - more precise definition of a 'mixed activity insurance holding company' is
introduced, specifically excluding insurance companies of a third country or reinsurance companies - the powers of the Member States or
competent authorities to decide in exception cases that a supplementary supervision is not necessary is clarified; - a new provision specifies
which authorities are competent when insurance undertakings recognized in two Members States and are subject to supplementary
supervision have the same parent company. - direct access to information concerning an enterprise within the group is only granted in cases
where this information was not provided by the insurance undertakings subject to supplementary supervision; - the extent of the obligations of
the competent authorities regarding reciprocal exchanges of information is specified; - the common position sets a deadline of 18 months for



transposition of the directive and the implementation of the directive in the first accounting year following transposition. The Commission shall
report to the insurance committee in five years concerning the entry into force of the directive and on the possible need to continue
harmonization in this area. Annex I has been considerably changed and expanded in order to: - specify clearly all principles regarding the
application of methods of calculation (in particular who is responsible for the choice of the method used; principle of proportionality; general
approach to factors relating to solvency margins etc.); - include all the general provisions concerning application of methods of calculation
before the description of these methods the drafting of which has been improved and completed by the explanations necessary to interpret
them. Annex II has been simplified: it contains only one method of calculation which is enough for the supplementary supervision of the
insurance undertakings concerned.?

Insurance: supplementary supervision of insurance undertakings belonging to a group

The Commission takes the view that the common position maintains the key elements of its proposal and the bulk of the amendments tabled
by the European Parliament which the Commission has adopted and incorporated in its modified proposal. The Commission recommends
adoption by Parliament of the common position.?

Insurance: supplementary supervision of insurance undertakings belonging to a group

The Committee adopted by 10 votes to 7, with one abstention, the draft recommendation for second reading on the common position on the
supplementary supervision of insurance undertakings in an insurance group. The rapporteur was Marlies MOSIEK-URBAHN (EPP, D). The
main amendments to the common position relate to: -the participation threshold in an insurance undertaking by another insurance undertaking
belonging to an insurance group which would trigger supplementary supervision; -the requirements concerning use of the capital markets.
Referring to the seventh Community company law directive, the committee took the view that supplementary supervision should be required
only where the criteria defining parent companies and subsidiaries as applicable in the case of consolidated annual accounts are found to
obtain. These definitions are based in principle on the presumption of a majority holding or a predominant influence, for example by a unified
management. The Commission wishes to set the participation threshold above which supplementary supervision would be required at 20% of
the capital of the insurance company. The other amendment would enable an insurance holding company to raise subordinated loans of a
duration of at least five years on the capital markets, in accordance with the directives on "third-generation" insurance. The draft Community
legislation is intended, according to the chair of the committee, to introduce supplementary supervision of insurance companies belonging to
an insurance group. The aims are: -to achieve greater transparency by providing supervisory authorities with improved information on the
structures of insurance groups; -to establish enhanced supervision of intra-group transactions; -to introduce legal supervisory measures to
prevent under-capitalisation of a group through multiple use of its own capital (double gearing); -to give better protection to clients by ensuring
greater financial stability of insurance groups. ?

Insurance: supplementary supervision of insurance undertakings belonging to a group

The European Parliament rejected the amendments to the recommendation for second reading of Mrs MOSIEK-URBAHN (PPE, D) with
regard to the common position of the Council introducing supplementary supervision of insurance undertakings in an insurance group. It
adopted the common position of the Council.?

Insurance: supplementary supervision of insurance undertakings belonging to a group

OBJECTIVE: by ensuring more efficient application of solvability requirements of insurance undertakings, to strengthen the single insurance
market, enhance the protection of policyholders and contribute towards the stability of the financial markets. COMMUNITY MEASURE:
European Parliament and Council Directive 98/78/EC on the supplementary supervision of insurance undertakings in an insurance group.
CONTENT: the Directive seeks mainly to give insurance supervisors efficient instruments to ascertain the true solvency of an insurance
undertaking in an insurance group in order to avoid solvency margin requirements being circumvented by insurance groups, especially by
double gearing of capital and the creation of fictitious capital using another undertaking in the same group. The Directive merely establishes
supervisory mechanisms and does not introduce any new capital requirements for insurance undertakings. Specifically, the Directive provides
for supplementary supervision of any insurance undertaking which is the parent company of at least one insurance undertaking, reinsurance
undertaking or third country insurance undertaking, together with supplementary supervision, using different methods, of any insurance
undertaking whose parent company is an insurance holding company, reinsurance undertaking, third country insurance undertaking or mixed
activity insurance holding company. The Directive introduces three methods, considered as prudentially equivalent, for calculating the adjusted
solvency of insurance undertakings. The Directive stipulates that the competent authorities must have access to any information which is
relevant for the purposes of supplementary supervision. The competent authorities may likewise supervise certain types of intragroup
transactions. The Commission will submit a report on the application of the Directive and on any need for further harmonisation to the
insurance committee by 1 January 2006. ENTRY INTO FORCE: 5 December 1998 DEADLINE FOR TRANSPOSITION: 5 June 2000.?


