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12/02/2004 EP Summary

Civil and commercial law, private international law: approximation of the procedures. Green
papers

PURPOSE : to re-launch the debate on a European order for payment procedure and on measures to simplify and speed up small claims
litigation. CONTENT : this Green Paper launches a consultation with all interested parties on possible measures to be taken at Community
level: - to create a European order for payment procedure, that is to say a specific speedy and costefficient procedure for claims that are
presumed to remain uncontested available throughout all Member States. Currently, however, order for payment procedures are not available
throughout all Member States, and where they exist they vary considerably and are sometimes legally inadmissible or practically unworkable in
cases with cross-border implications. A harmonised European order for payment could go a long way towards improving easier access to
efficient justice; - to simplify and speed up small claims litigation, an area in which it is particularly essential to streamline proceedings and to
limit their costs in order to prevent the pursuit of these claims from becoming economically unreasonable. The paper is based on a
comparative study of how Member States currently deal with the pertinent procedural issues. This presentation is intended to facilitate the
identification of best practices that could serve as a source of inspiration for European instruments. The two major issues concerning the
general approach to European legislation that both areas in question have in common (although the solutions need not necessarily be the
same) are the following: - the applicability of a European instrument to cross-border cases only or to purely internal litigation; - the choice of
the appropriate instrument to pursue the approximation of procedural law - regulation or directive? Interested parties are invited to send their
comments before the 31 May 2003.?

Civil and commercial law, private international law: approximation of the procedures. Green
papers

The European Commission has adopted a Green Paper in order to launch a wide-ranging consultation of interested parties on a number of
legal questions on the conversion of the Rome convention of 1980 on the law applicable to contractual obligations into a Community
instrument and its modernisation. Expanding trade and travel entails an increasing risk that European citizens and companies established in a
Member State may be involved in a dispute of which all the elements are not confined to the State where they have their habitual residence.
Parties are often discouraged from asserting their rights in a foreign country by the incompatibility or complexity of national legal and
administrative systems. This applies particularly to private individuals or small businesses, which generally do not have the financial resources
to secure the services of an international network of lawyers. In the EU, however, there cannot be a genuine internal market, envisaging free
movement of goods, persons, services and capital, without a common law enforcement area in which all citizens can assert their rights not
only in their home country but also in other Member States. A European set of rules on the law applicable to contractual obligations exists
already in the form of an international convention, the "Rome Convention of 1980". It contains rules for the determination of the applicable law
to contracts with cross-border elements. However, a shortcoming of this Convention is the lack of a judicial body that assures its uniform
interpretation in the various Member States. Thus the Commission now launches a discussion on whether a conversion of this Convention -
the last remaining legal instrument of this kind in private international law at EU level - into a Community instrument is desirable. Such
conversion would mean that the European Court of Justice in Luxembourg becomes competent to interpret the provisions of this piece of
legislation, if asked for by national courts by virtue of a preliminary question. Such conversion could also be considered as an occasion to
modernise the former convention of 1980. This may include issues such as a re-shaped consumer protection or the regime for employment
contracts that have a cross-border element. Throughout this debate, the Commission is committed to a close contact to business and civil
society. Interested parties are asked to send answers to the questions listed, as well as comments, to the European Commission before
15/09/03.?
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The committee adopted the own-initiative report drawn up by its chairman, Giuseppe GARGANI (EPP-ED, I), in response to the Commission's
Green Papers. As regards the Green Paper on the conversion of the 1980 Rome Convention, MEPs welcomed the proposed approach and
called on the Commission to bring all the relevant rules together in a single regulation. The committee's recommendations included: specifying
what exactly is covered by the concept of 'mandatory rules' in the light of the Court of Justice case-law; as regards individual employment
contracts, coordinating the measure with the Directive on posting of workers abroad (Directive 96/171/EC); ensuring that the provisions also
apply to insurance contracts covering risks situated on the territory of one of Member States; and, as regards the law applicable to the form of
contract in electronic commerce, ensuring that the frame of reference is provided by the law of the place of habitual residence of the purchaser
or the recipient of the service. As regards the Green Paper on a European order for payment procedure and small claims litigation, MEPs
welcomed the Commission's initiative and argued that a regulation was the best way forward, although they emphasised that it should apply
only to cross-border cases. The report made a number of specific recommendations on these proposals, namely: a European order for
payment should be directly enforceable in another Member State, provided that the State of origin has certified its origin and enforceability; the
order for payment procedure should be allowed to take place in a single stage, although those Member States which lay down a two-stage
procedure should be allowed to retain it; a debtor concerned by an order for payment should be informed of the possibility of objecting within a
time limit which cannot be extended, on expiry of which the order will become final and enforceable; the small claims procedure should not
only apply to cases relating to payment of a sum of money but should also be extended to cover "all other disputes concerning economic
relationships falling under the heading of obligations"; and, lastly, alternative dispute resolution methods should be applied to the small claims
procedure, the taking of evidence should be simplified and the right of appeal limited. ?

Civil and commercial law, private international law: approximation of the procedures. Green
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The European Parliament adopted a resolution based on the own-initiative report drafted by Giuseppe GARGANI (EPP-ED, Italy) on
approximating civil procedural law in the EU. (Please see the summary of 27/01/04.) Parliament also made the following points: - when the
parties choose the law of a non-member country, mandatory Community law rules must be enforced if all the elements of a contract, or the
particularly significant elements, are situated on Union territory; - application of the international conventions to which a Member State is or will
be party should not be affected; - when specifying which law should apply to the effects of assignment of a claim, reference should be made to
the law of the place where the assignor is domiciled. ?


