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Commission's report on the application of Directive 2001/29/EC on the harmonisation of certain
aspects of copyright and related rights in the information society

PURPOSE: to launch a debate on copyright in the Knowledge Economy (Commission Green Paper).

CONTENT: the purpose of the Green Paper is to foster a debate on how knowledge for research, science and education can best be
disseminated in the online environment. It will address all issues in a balanced manner, taking into account the perspective of publishers,
libraries, educational establishments, museums, archives, researchers, people with a disability and the public at large.

Scope of the Green Paper: in its review of the Single Market, the Commission highlighted the need to promote free movement of knowledge
and innovation as the "Fifth Freedom" in the single market. The Green Paper will focus on how research, science and educational materials
are disseminated to the public and whether knowledge is freely circulating in the internal market. However, the Green Paper is not limited to
scientific and educational material. Material not falling within these parameters but which has value in enhancing knowledge is also within the
scope of this Green Paper. The consultation document will also look at the issue of whether the current copyright framework is sufficiently
robust to protect knowledge products and whether authors and publishers are sufficiently encouraged to create and disseminate electronic
versions of these products.

Content: the Green Paper is essentially in two parts:

the first part deals with general issues regarding exceptions to exclusive rights introduced in the main piece of European copyright
legislation - Directive 2001/29/EC on the harmonisation of certain aspects of copyright and related rights in the information society;
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the second part deals with specific issues related to the exceptions and limitations which are most relevant for the dissemination of
knowledge and whether these exceptions should evolve in the era of digital dissemination.

The Green Paper focuses on the  which are most relevant for the dissemination of knowledge, namely:exceptions to copyright

(1) : two core issues have arisen: the production of digital copies of materials held in theThe exception for the benefit of libraries and archives
libraries' collections and the electronic delivery of these copies to users. Under the current legal framework, libraries or archives do not enjoy a
blanket exception from the right of reproduction. Reproductions are only allowed in specific cases, which arguably would cover certain acts
necessary for the preservation of works contained in the libraries' catalogues. On the other hand, the library exception and national rules
implementing it are not always clear.

Main questions:

Should the exception for libraries and archives remain unchanged because publishers themselves will develop online access to their
catalogues?
In order to increase access to works, should publicly accessible libraries, educational establishments, museums and archives enter
into licensing schemes with the publishers?
Should the scope of the exception for publicly accessible libraries, educational establishments, museums and archives be clarified
with respect to: format shifting; the number of copies that can be made under the exception; the scanning of entire collections held by
libraries?
Is a further Community statutory instrument required to deal with the problem of orphan works, which goes beyond the Commission
Recommendation 2006/585/EC?

(2) The exception allowing dissemination of works for teaching and research purposes: both teachers and students increasingly rely on digital
technology to access or disseminate teaching materials. The Copyright Directive allows Member States to provide for exceptions or limitations
to the rights of reproduction and communication to the public when a work is used for the sole purpose of illustration for teaching or scientific
research, as long as the source, including the author's name, is indicated, unless this turns out to be impossible. This exception has often
been implemented in a narrow sense and distance or Internet-based learning at home is not covered.

Main questions:

Should the scientific and research community enter into licensing schemes with publishers in order to increase access to works for
teaching or research purposes?
Should the teaching and research exception be clarified so as to accommodate modern forms of distance learning?
Should there be a clarification that the teaching and research exception covers not only material used in classrooms or educational
facilities, but also use of works at home for study?
Should there be mandatory minimum rules as to the length of the excerpts from works which can be reproduced?

(3) The exception for the benefit of people with a disability: people with a disability should have an opportunity to benefit from the knowledge
economy. To this end they not only need physical access to premises of educational establishments or libraries but also the possibility of
accessing works in formats that are adapted to their needs (e.g. Braille, large print, audio-books and accessible electronic books). The
Directive contains an exception to the reproduction right and the communication to the public right for the benefit of people with a disability. All
Member States have implemented this exception, although, in some national laws it is restricted to certain categories of disabled persons (e.g.
the exception only covers the visually impaired). Some Member States require payment of compensation to the rightholders for the use of
works under the exception.

Main questions:

Should people with a disability enter into licensing schemes with the publishers in order to increase their access to works?
Should there be mandatory provisions that works are made available to people with a disability in a particular format?
Should there be a clarification that the current exception benefiting people with a disability applies to disabilities other than visual and
hearing disabilities?
Should national laws clarify that beneficiaries of the exception for people with a disability should not be required to pay remuneration
for using a work in order to convert it into an accessible format?

(4) A possible exception for user-created content: consumers are not only users but are increasingly becoming creators of content. Web 2.0
applications such as blogs, podcasts, wiki, or video sharing, enable users easily to create and share text, videos or pictures, and to play a
more active and collaborative role in content creation and knowledge dissemination. However, there is a significant difference between
user-created content and existing content that is simply uploaded by users and is typically protected by copyright. The Directive does not
currently contain an exception which would allow the use of existing copyright protected content for creating new or derivative works.

Main questions:

Should an exception for user-created content be introduced into the Directive?
Should there be more precise rules regarding what acts end users can or cannot do when making use of materials protected by
copyright?

Commission's report on the application of Directive 2001/29/EC on the harmonisation of certain
aspects of copyright and related rights in the information society

The Committee on legal affairs adopted an own initiative report by Manuel Medina  (PES, ES) on the outlook for copyright in the EU,ORTEGA
following the Green Paper presented by the European Commission in July 2008.

The main elements of the report are as follows:

Copyright and the information society: the report recalls that the adoption of Directive 2001/29/EC was one of the priority objectives laid down
by the Lisbon European Council of March 2000 in the context of the process leading to a competitive, dynamic, knowledge-based economy.



MEPs note that any reform of Directive 2001/29/EC would be undesirable, given that the process of its transposition by the Member States did
not end until 2006. They regard the application of that directive in the various Member States as satisfactory but believe that its application
must take place within a broader framework, which should in particular take into account the provisions on electronic commerce set out in
Directive 2000/31/EC on certain legal aspects of information society services, Directive 2004/48/EC on the enforcement of intellectual property
rights and the provisions on data protection set out in Directive 95/46/EC.

Recalling that the creative industries are a growing sector, MEPs believe that protection of copyright, neighbouring rights and intellectual
property is an important factor in ensuring the European Union?s economic competitiveness. Moreover, they stress that protection of copyright
and neighbouring rights is a precondition for stimulating creativity and innovation and for safeguarding cultural identities.

According to MEPs, a European copyright framework providing a high level of protection is a necessary condition for continued innovation and
investment by publishers in new electronic products and services, which make an essential contribution to the European Union?s efforts to
become the main player in the knowledge-based economy at world level.

The regime of exceptions: MEPs take the view that the approach chosen by Directive 2001/29/EC, based on an exhaustive list of
non-compulsory exceptions, is sufficiently flexible and still valid.

The report stresses that digitisation of works should take account of copyright and neighbouring rights and must not conflict with normal
exploitation of the works on the internet, particularly as regards revenue earned by virtue of the right to make works available to the public. In
this context, the creation of on-line digital libraries on the basis of large-scale digitisation projects must be carried out entirely in accord with
holders of copyright and neighbouring rights on the basis of voluntarily negotiated agreements.

MEPs consider that the exception provided for in Article 5(3), point (b), of Directive 2001/29/EC for the benefit of people with disabilities should
be applied fully. The report also calls for reflection on the risk to protection of copyright and neighbouring rights represented by the exception
to reproduction and communication rights in the context of applied scientific research in the case of distance learning. The report also
considers that the scientific community and researchers should enter into voluntary licence-issuing schemes with publishers in order to
improve access to works for purposes of teaching and research.

Lastly, MEPs believe that interoperability between on-line services and the various types of equipment that receive such services must be
encouraged with a view to promoting legal supply and developing a competitive on-line market. They take the view that works created by users
must comply with copyright and neighbouring rights and that there is no need to introduce a new exception for ?works created by users?.

Combating piracy: the report recalls that the economy of the cultural sector and continuing creative activity are threatened by unauthorised
use, which seriously damages the creative arts sector and technological innovation. The Commission is called upon to give consideration to
the best ways of combating piracy, particularly on-line. In this context, MEPs consider that the fight against piracy must be waged on a number
of fronts: education and prevention, development and accessibility of legitimate digital supply, cooperation and legal penalties.

Recalling that activities such as peer-to-peer exchange of works or services that are protected by copyright and neighbouring rights are illegal,
MEPs support the setting-up in the individual Member States of mechanisms for the enforcement of copyright on the internet. They approve
the action taken by various national judicial systems against internet sites that illegally disseminate works on line (e.g. ?The Pirate Bay?) and
call for the activities of such sites to be suspended by the judicial authorities in the Member States.

MEPs encourage the launch and use of new, freely available and downloadable EU internet technologies for distinguishing more easily
between legal and pirated products. They call for cooperation from internet access providers in preventing and curbing electronic piracy and
for the legal supply of works on the internet to be developed, for example by lowering VAT on digital services.


