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Asset recovery and confiscation

PURPOSE: to establish minimum rules on tracing and identification, freezing, confiscation and management of property in criminal
proceedings.

PROPOSED ACT: Directive of the European Parliament and of the Council.

ROLE OF THE EUROPEAN PARLIAMENT: the European Parliament decides in accordance with the ordinary legislative procedure and on an
equal footing with the Council.

BACKGROUND: Europols 2021 Serious and Organised Crime Threat Assessment (SOCTA) highlighted the rising threat from organised crime
and criminal infiltration. The revenues generated by organised crime are considerable. They are estimated at  andEUR 139 billion every year
are increasingly laundered through a parallel underground financial system. The availability of such proceeds from criminal activities poses a
significant threat to the integrity of the economy and society, eroding the rule of law and fundamental rights.

The EU Strategy to tackle Organised Crime 2021-2025 aims at addressing these challenges by promoting cross-border cooperation,
supporting effective investigations against criminal networks, eliminating proceeds from criminal activities, and making law enforcement and
the judiciary fit for the digital age.

In order to , it is necessary to provide the competent authorities with the means to effectivelytackle the serious threat posed by organised crime
trace, identify, freeze,  and manage the instruments and proceeds of crime as well as property derived from criminal activities. The confiscate

 to facilitate and ensure the effectiveness of asset recovery and confiscation effortsexisting legal framework should therefore be updated
throughout the Union.

In its  of 15 December 2021, the European Parliament called for a strengthening of the rules on asset recovery.resolution

CONTENT: the proposed Directive aims to strengthen the capabilities of competent authorities to , andidentify, freeze and manage assets
reinforce and extend confiscation capabilities so as to cover all relevant criminal activities carried out by organised crime groups, thereby
enabling confiscation for all relevant assets.

General provisions on asset recovery and confiscation

The proposed Directive includes not only rules on tracing and identification of assets and their management, but also rules on freezing and
confiscation. The proposal broadens the possibilities for confiscation of assets, which will become applicable to a wider range of criminal
offences, including the  such as those adopted against Russia and Belarus, once the Commission'sviolation of EU restrictive measures
proposal to extend the list of EU criminal offences is adopted.

Tracing and identifying assets

The proposal requires Member States to initiate  to facilitate cross-border cooperation, to set up at least one asset tracing investigations asset
 and to make certain information directly accessible to asset recovery offices to ensure a rapid response to requests forrecovery office

information from other Member States.
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In addition to the current rules, the proposal defines specific tasks of asset recovery offices, including the exchange of information with other
asset recovery offices in other Member States. The asset recovery offices should be enabled to take immediate action to temporarily freeze
the assets in question.

Freezing and confiscation of assets

The proposal requires Member States to:

- take the necessary measures to ensure that illicit assets can be frozen quickly and, where necessary, with immediate effect to avoid their
dissipation;

- enable the confiscation of instrumentalities and proceeds of crime following a final conviction and to enable the confiscation of property of
equivalent value to the proceeds of crime;

- enable the confiscation of properties transferred by the accused or suspected person to a third party for the purpose of avoiding confiscation;

- enable the confiscation of property of a convicted person when the national court of a Member State is convinced that that the property
derives from a criminal activity;

- provide for the possibility of confiscation where all the evidence for a criminal offence is present, but a conviction is not possible due to a
limited number of circumstances.

The proposal introduces a new confiscation possibility where assets are frozen based on suspicion of involvement in organised crime activities
and aims to ensure that the right to compensation for victims is not affected by the confiscation measures, similar to the relevant provision in
the Confiscation Directive.

Asset management

The proposal requires Member States to (i) ensure that frozen or confiscated assets are managed efficiently until their disposal; (ii) provide for
the possibility to transfer or sell frozen assets before the confiscation order is issued; and (iii) establish at least one asset management office,
the tasks of which are more precisely defined.

Asset recovery  strategic framework

The proposal requires Member States to: (i) adopt a national strategy on asset recovery and update it every five years; (ii) ensure that asset
recovery offices and asset management offices have the necessary resources to carry out their tasks; (iii) set up a centralised register
containing relevant information on frozen, managed and confiscated assets; and (iv) collect and report statistical data to the Commission on an
annual basis

Enhanced cooperation

The proposal aims to ensure cooperation between asset recovery offices and the European Public Prosecutors Office, Europol and Eurojust,
for the purpose of facilitating the tracing and identification of property that may be subject to confiscation. It also provides that asset recovery
offices will need to cooperate with Europol and Eurojust where necessary to prevent, detect or investigate offences related to the violation of
the Union restrictive measures.

Asset recovery and confiscation

The Committee on Civil Liberties, Justice and Home Affairs adopted the report by Loránt VINCZE (EPP, RO)  on the proposal for a directive of
the European Parliament and of the Council on asset recovery and confiscation.

The confiscation of criminals' illicit profits is considered an effective tool in the fight against organised crime, identified as a major threat to EU
security. However, despite the comprehensive set of EU rules on asset freezing and confiscation, there are still obstacles on the path to
recovering criminal assets.

The committee responsible recommended that the European Parliament's position adopted at first reading under the ordinary legislative
procedure should amend the proposal as follows:

Scope

Members proposed  of the directive to include the following criminal offences:expanding the scope

- illicit trafficking in  materials;nuclear or radioactive

- crimes within the jurisdiction of the International Criminal Court;

- the unlawful seizure of aircraft or ships;

- sabotage;

- illicit trafficking in hormonal substances and other growth promoters;

- arson;

- rape;

- swindling;

- racism and xenophobia.

Access to information

Member States should ensure that asset recovery offices have appropriate access to any information to the extent that information is
necessary for the tracing and identification of proceeds, instrumentalities, proceeds and property.



That access should be expanded to include access to :inter alia

- national beneficial ownership registers including registers of beneficial owners of trusts and similar legal arrangements;

- bank account registers, including information on  and accounts balances;wire-transfers

- information on ;mortgages and loans

- information on securities;

- customs data, including ;cross-border physical transfers of cash

- information on ;crypto-assets

- information on relevant  or assets registers.high value goods

Efficient freezing

The report proposed that Member States should take the necessary measures to enable the freezing of property necessary to ensure a
possible confiscation of that property and to ensure the right to .restitution and compensation to victims

Freezing measures should consist of freezing orders and immediate action in the form of . Immediatetemporary urgent freezing measures
action in the form of temporary urgent freezing measures should be taken when necessary, in order to preserve the property concerned.

Where a freezing order under this Directive has been issued by a competent authority other than a judicial authority, Member States should
ensure that such an order is validated or annulled by a judicial authority without undue delay.

Further use of the confiscated property

Members suggested that Member States should take the necessary measures to allow confiscated property to be used for public interest or
social purposes. Such property may be kept as public property for justice, law enforcement, public service or economic purposes or be
transferred to the local or regional authorities responsible for the area in which the property is located, for institutional, social or economic
purposes, including for assignment to organisations carrying out work of social interest.

Members also want to ensure that victims are , especially in cross-border cases, and allow confiscatedcompensated before confiscation
assets to be used for social or public interest purposes.

Cooperation network on asset recovery and confiscation

A cooperation network on asset recovery and confiscation should be established to support the Commission and to facilitate the exchange of
best practices, and operational cooperation in relation to the implementation of this Directive. The network should  be composed of
representatives from asset recovery offices and asset management offices and should be co-chaired by the Commission and, where
appropriate, by Europol.

Asset recovery and confiscation

The European Parliament adopted by 598 votes to 19, with 7 abstentions, a legislative resolution on the proposal for a directive of the
European Parliament and of the Council on asset recovery and confiscation.

This Directive establishes  within theminimum rules on the tracing and identification, freezing, confiscation and management of property
framework of proceedings in criminal matters.

The European Parliament's position adopted at first reading under the ordinary legislative procedure amends the proposal as follows:

Subject matter

This Directive will apply to a wide range of crimes, such as organised crime, terrorism, trafficking in human beings and drug trafficking

Member States are in particular encouraged to ensure that the crimes of counterfeiting and piracy of products, illicit trafficking in cultural
goods, forgery and trafficking of administrative documents, murder or grievous bodily injury,

illicit trade in human organs and tissue, kidnapping, illegal restraint or hostagetaking, organised or armed robbery, racketeering and extortion,
trafficking in stolen vehicles, tax crimes relating to direct taxes and indirect taxes, arson, fraud and swindling, illicit trafficking in nuclear or
radioactive materials and crimes which fall within the jurisdiction of the International Criminal Court are included in the scope of this Directive.

Asset-tracing investigations

To facilitate cross-border cooperation, Member States should take measures to enable the swift tracing and identification of instrumentalities
and proceeds, or of property which is, or might become, the object of a freezing or confiscation order in the course of proceedings in criminal
matters.

Asset recovery offices

Each Member State should set up at least one asset recovery office to  in relation to asset-tracingfacilitate cross-border cooperation
investigations.

Asset recovery offices should also be able to trace and identify instrumentalities, proceeds or property where necessary to support other
national competent authorities responsible for asset-tracing investigations or the European Public Prosecutors Office.

In order to perform their tasks, asset recovery offices should be entitled to request the relevant competent authorities, in accordance with
national law, to cooperate with them where necessary for the tracing and identification of instrumentalities, proceeds or property.

Asset recovery offices shall be empowered to trace and identify property of persons and entities subject to  whereUnion restrictive measures



necessary to facilitate the detection of criminal offences.

Member States should ensure that asset recovery offices have  to the following information, provided that suchimmediate and direct access
information is stored in centralised or interconnected databases or registers held by public authorities: (i) national real-estate registers or
electronic data retrieval systems and land and cadastral registers; (ii) national citizenship and population registers; (iii) national motor vehicle,
aircraft and watercraft registers; (iv)  commercial registers, including business and company registers; (v) national beneficial-ownership
registers in accordance with Directive (EU) 2015/849; (vi) centralised bank-account registers.

Asset recovery offices should be able to , the following information: (i) fiscal data;swiftly obtain, either immediately and directly or upon request
(ii) national social security data; (iii) information on mortgages and loans; (iv) information contained in national currency databases and
currency exchange databases; (v) information on securities; (vi) customs data; (vii) information on annual financial statements by companies,
on wire-transfers and account balances and on crypto-asset accounts.

Freezing and confiscation

According to the amended text, Member States need to take measures to enable the freezing of property in order to ensure an eventual
confiscation and to ensure, in the event of a final conviction, the confiscation of instrumentalities and proceeds stemming from a criminal
offence. Where criminal assets or property of equal value are , it must also be possible to confiscate them, but only iftransferred to a third party
the third party knew or should have known that the purpose of the transfer or acquisition was to avoid confiscation.

Confiscation of unexplained wealth linked to criminal conduct

A new rule on the confiscation of unexplained wealth will, under certain conditions, allow the confiscation of property identified in the context of
an investigation in relation to criminal offences, provided that a national court is satisfied that the identified property is derived from criminal
activities committed within the framework of a criminal organisation and that those activities give rise to substantial economic benefit.

Asset management

Member States should set up or designate one or more competent authorities to function as asset management offices with the purpose of
establishing specialised authorities tasked with the management of frozen and confiscated property in order to effectively manage the property
frozen before confiscation and preserve its value, pending a final decision on the confiscation and the disposal of the property based on such
decision.

Compensation of victims

Member States should take appropriate measures to ensure that where, as a result of a criminal offence, victims have claims against the
person who is subject to a confiscation measure provided for under this Directive, such claims are taken into account within the relevant
asset-tracing, freezing and confiscation proceedings.

Member States are encouraged to take the necessary measures to allow the possibility of using confiscated property, where appropriate, for
public interest or social purposes.

Legal remedies

Member States should ensure that persons affected by freezing orders and confiscation have the right to an effective remedy and to a fair trial
in order to uphold their rights.
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