
CONSULTATION PROCEDURE REQUIRING A SINGLE READING

Proposal for a Council Directive amending Directive 77/388/EEC as regards certain measures to simplify the procedure for charging value added tax and to assist in countering tax evasion and avoidance, and repealing certain Decisions granting derogations

1.
Rapporteur: Christoph Konrad

2.
EP No: A6-0209/2006

3.
Date of adoption: 6 July 2006

4.
Subject: Certain measures to simplify the procedure for charging value added tax and to assist in countering tax evasion and avoidance, and repealing certain Decisions granting derogations.

5.
Inter-institutional reference: 2005/0019(CNS)
6.
Legal basis: Article 93 TEC
7.
Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)

8.
Commission's position: The Commission welcomes the Parliament's support for the proposal. The amendments proposed by the Parliament cannot, however, be accepted, for the following reasons:
Amendment 1 adding new Recital 1 A: The Parliament's amendment reminds Member States of the requirement in Art 280 of TEC to ensure that they counter any abuse affecting the financial interest of the Community and urges close co-operation with OLAF.  Member States are well aware of the requirements of Article 280 and the need to co-operate with OLAF in cases of own resources fraud.  To that extent, this does not need to be stated in a recital to a Directive.

The new Recital corresponds to amendment 8 – the addition of new Article 30(A) to the Directive.  The additional Article is not necessary and neither therefore is the Recital.

Amendment 2 adding new Recital 9 A: This inserts a new recital, with the purpose of emphasising that the control and sovereignty of Member States in tax matters is untouched.  This proposed recital is unnecessary and irrelevant.  The proposal in fact consolidates existing derogations into amendments to the 6th Directive thereby giving more options to Member States to enable them to tailor their VAT system to their individual needs according to the avoidance and evasion they encounter.

Amendment 3 adding new Recital 9 B: The additional suggested Recital identifies work which is already under way to improve the operation of the VAT system through work under the Commission's VAT strategy.  This includes proposals on double taxation, financial and insurance services, e-services and public authorities.  It therefore merely describes the background in which the proposal is set.  This is not appropriate for a recital, the purpose of which is to set out concise reasons for the chief provisions of the enacting terms.

Amendment 4 adding new Recital 9 D: This amendment would require a possible change of the VAT system to be judged against how effective the collection of the tax would be; whether it treats businesses equally; and how practical it is.  Since in dealing with changes to the VAT system the Commission, inter alia, takes the mentioned criteria into account this is an unnecessary summary of the general principles which the Commission already tries to follow in its drafting.
Amendment 5 concerning Article 1(1):  The Parliament's proposed deletion would remove a useful clarification of the application of VAT grouping.

Amendment 6 concerning Article 1(2):  The Parliament's proposed deletion would remove a helpful change designed to enable Member States prevent avoidance through the use of the VAT rules on the "transfer of a business as a going concern".  Under the existing provision Member States are limited to acting only in order to prevent distortion of competition.

Amendment 7 adding new Article 1 (7): New paragraph 7 would add a requirement that the services that are subject to reverse charges should be clearly established so that businesses are well aware which regime applies.  There is no need to spell out this general principle of legal certainty and clarity in the Directive, which should in any case be reflected in national implementing legislation.  This is especially the case here, since the proposals are based on working derogations which are understood to meet the needs of both Member States and businesses.

Amendment 8 adding new Article 1 (7) A: This inserts an additional Article to the 6th Directive to the effect that Member States are encouraged to co-operate with OLAF in cases of fraud, especially carousel fraud.  This is clearly inappropriate.  The Directive rationalises existing derogations or clarifies / refines existing anti abuse measures.  This amendment would introduce something totally new to the Directive which is not the object of the proposal.  It is also questionable as to whether a requirement to "call upon" authorities to co-operate is appropriate for a Directive.

Anti-fraud co-operation is dealt with outside the context of the 6th Directive, which sets the basic rules for the tax and not for its administration.  The latter is essentially the competence of the Member States and as such, co-operation between Member States has taken the form of separate Directives or Regulations.

In any case, co-operation between OLAF and Member States is the subject of a separate proposal already in the public domain which would give OLAF a coordinating role in Member States’ fight against VAT fraud (COM(2004) 509).

Amendment 9 adding new Article 1 (7) B: This would commit the Commission to present a comprehensive report on the reverse charge.
To the extent that the proposed optional reverse charges are based on existing derogations which have proved to be useful and effective, the impact of the targeted reverse charges are already known and a study is therefore redundant.

With regard to a more general reverse charge system, the Commission services have already engaged with Member States at Commission Working Party level on the type of work envisaged by the amendment.  There is thus no need to introduce such a requirement, which in any case has little to do with the basic objective of rationalisation.

9.
Outlook for amendment of the proposal: The Commission does not intend to present an amended proposal since it cannot accept any of Parliament's amendments.
10.
Outlook for the adoption of the proposal: The Directive was adopted by the Council on July 24th and published in OJ L 221, 12.8.2006, p. 9.
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