European Parliament Resolution on legal professions and the general interest in the functioning of legal systems
1. Groups which tabled the Resolution pursuant to Rule 108 (5) of Parliament’s Rules of Procedure: PPE-DE, PSE, ALDE, Verts/ALE and UEN
2. EP No: B6-0203/2006 / P6_TA-PROV(2006)0108
3. Date of adoption of the Resolution: 23rd March 2006
4. Subject: Legal professions and the general interest in the functioning of legal system
5. Background of the Resolution: This Resolution was adopted further to Question for Oral Answer B6‑0203/2006 and follows on from a similar resolution adopted on the subject on 16 December 2003. It comments on the Commission’s work to reform regulation in the legal services area and on the application of EC competition law to this sector. The Commission has produced two reports (communications) on the subject of reform of professional services regulation. A first report was adopted on 9 February 2004 and a second, follow-up, report on 5 September 2005. Both reports set out the Commission’s thinking on the scope for reform and modernisation of professional rules and regulations governing the operation of six professions selected for detailed study, including lawyers, notaries and tax advisers.
6. Analysis of the text and of Parliament’s requests: The Resolution underlines the special role played by the legal professions in upholding the rule of law, and the important role regulation plays in protecting the independence and good ethical conduct of the legal professions and quality of legal services. It welcomes the Commission’s recognition that reform of regulation is best carried out at a national level and that rules should be scrutinised on a case-by-case basis. While on the one hand encouraging the Commission to apply the EC competition rules to the area of legal services in keeping with ECJ case law, it also tries to steer the Commission away from applying the competition rules to certain ‘sensitive’ areas such as the use of fixed fee scales by courts when awarding legal costs. It also argues that the internal market rules (Article 49 and Directives 2005/36/EC and 77/249/EEC) make provision for Member States of destination to use fixed fee scales for legal services.
7.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:
The following addresses key points in the resolution, including those with which the Commission cannot agree.
	Points from EP Resolution 
	Position of the Commission

	Point E. whereas the duties of legal professionals to maintain independence, to avoid conflicts of interest and to respect client confidentiality are particularly endangered when they are authorised to exercise their profession in an organisation which allows non-legal professionals to exercise or share control over the affairs of the organisation by means of capital investment or otherwise, or in the case of multidisciplinary partnerships with professionals who are not bound by equivalent professional obligations,
	The Commission recalls that no evidence has been produced to the show that independence and professional standards of conduct have been “particularly endangered” by Member States authorising the use of alternative business structures such as multi-disciplinary practices or investment by non-lawyers. The evidence shows that where Member States authorise the use of alternative business structures they also create the appropriate regulatory framework to facilitate this and prevent legal independence and ethical standards from being compromised. On the other hand the Commission is fully aware of the judgement in Case-C-309/99 Wouters, where the Court acknowledged, that “the genuine deontological rules” do not infringe Art. 81 (1) EC.

	Point F. whereas unregulated price competition between legal professionals which leads to a reduction in the quality of the service provided operates to the detriment of consumers,
	The Commission recalls that no evidence has yet been produced that suggests removing fixed tariffs (or regulated prices) has led to the deterioration in the quality of legal services in the relevant Member States.

	Point 6. Point out that the Court of Justice has allowed national legislators and professional associations and bodies a margin of discretion when deciding what is appropriate and necessary to protect the proper exercise of the legal professions in a Member State;
	The Commission fully recognises that in the absence of harmonisation through specific Community rules in the field, it is up to the Member State to regulate the exercise of the legal professions in its territory. This includes deciding on the extent to which they want to regulate them directly by State regulation, or to leave the matter to self-regulation by professional bodies. Member States and professional bodies must however always respect EC law when regulating, including the EC competition rules.

	Point 7. Notes that each type of activity of a professional body must be looked at separately, so that the rules on competition are applied to the association only when it is acting exclusively in the interests of its members and not when it is acting in the general interest;
	The Commission recalls that the case law of the European Court of Justice shows clearly that even if the conduct of entities or of associations is in the general interest, it is subject to the EC competition rules to the extent it is of an economic nature or regulates the economic behaviour of the members of the association on a market. While the application of the EC competition rules is not automatically excluded it may in specific cases be limited under Article 86(2) EC to the extent this is necessary to allow undertakings entrusted by the State with services of general economic interest to perform the particular tasks assigned to them.

	Point 8. Reminds the Commission that the aims of the rules governing legal services are the protection of the general public, the guaranteeing of the right of defence and access to justice, and security in the application of the law, and that for these reasons they cannot be tailored to the degree of sophistication of the client;
	The Commission accepts the need for each Member State to have a single set of ethical or deontological rules to safeguard the core values of the legal profession, and in particular independence and confidentiality. However, the Commission considers that a distinction should be made between pure deontological rules and other types of rules covering things like price control and advertising. The Commission is advancing the view that it is time to rethink the one-size fits all approach in respect of the latter. For example, business users are often repeat users of legal services and are better able to judge things like quality and negotiate on price, and so in practice have limited need of regulation. On the other hand, consumers and small businesses use legal services rarely, and are therefore less able to judge things like quality and negotiate on price, and so there may in specific circumstances be a need for more regulatory protection in these areas.

	Point 9. Encourages professional bodies, organisations and associations of legal professions to establish codes of conduct at European level, including rules relating to organisational matters, qualifications, professional ethics, supervision, liability and communications, in order to ensure that the ultimate consumers of legal services are provided with the necessary guarantees in relation to integrity and experience, and to ensure the sound administration of justice;
	This request was followed by the Commission and   Article 39 of the proposed Services Directive encourages within its scope the drawing up Community level codes of conduct.

	Point 10. Invites the Commission to take account of the specific role of the legal professions in a society governed by the rule of law, and to carry out a thorough analysis of how markets in legal services operate when the Commission promotes a "less regulation, better regulation" principle;
	The Commission fully recognises the specificities and role of the legal sector in safeguarding the rule of law and this is reflected in the Commission’s approach to reform in this sector. The Commission is promoting better regulation and not deregulation. It is asking Member States to look afresh at current regulation to see what can be modernised to promote the emergence of new and different types of services. To do this the Commission is suggesting that Member States work closely with all stakeholders, including the professional bodies, at national level to carry out a thorough assessment of current regulations using a proportionality test to assess the extent to which these truly serve a clearly defined public interest goal and can be objectively justified as being the least restrictive means to attain this goal in a given situation. This approach would allow for national circumstances and the special characteristics of the legal sector and market to be taken fully into account.

	Point 11. Invites the Commission to apply the competition rules, where applicable, in compliance with the case-law of the Court of Justice;
	The Commission fully respects the case-law of the Court of Justice in its application of the EC competition rules to legal services, as it does in relation to all other economic activities.

	Point 12. Considers that the public interests overriding EU competition principles are to be found in the legal system of the Member State in which the relevant rules are adopted or produce their effects, and that there is no such thing as an EU public-interest test, however defined;
	The Commission would clarify that it has not suggested an EU public interest test. The Commission is proposing that Member States assess the regulations in the legal professions to see if they are proportionate in that they have a clearly defined public interest and are the method least restrictive of competition. Where these criteria are not met, the Commission would suggest that the regulations should be remodelled or revoked.

	Point 13. Invites the Commission not to apply EU competition law to matters which, under the EU constitutional framework, are left to the jurisdiction of the Member States, such as access to justice, which includes issues such as the fee schedules to be applied by courts to liquidate lawyers" fees;
	The Commission recalls that as a guardian of the Treaty it has a duty to apply the EC competition rules taking full account of the case-law and its previous practice.
On the question of the right of Member States to fix tariffs and the application of the EC competition rules, the Commission’s position remains as outlined in its 2004 Report.  In the Commission’s view the Arduino judgment suggests that State measures delegating regulatory powers to professional bodies e.g. in order to fix tariffs can be challenged under the EC competition rules (Articles 3(1) (g), 10(2) and 81 EC), if the state does not have the final word and exercise effective control of the implementation of these tariffs. The Commission is expecting further clarification on this when the Court delivers its preliminary ruling in the Macrino case (C-202/04).

	Point 14. Stresses that previous obstacles to freedom of establishment and the freedom of legal professionals to provide services have, in theory, been effectively removed by Directives 77/249/EEC, 98/5/EC and 2005/36/EC; notes, however, that the review will take place in two years" time and awaits with interest this thorough assessment;
	The Commission notes that the European Parliament has voted in favour of excluding legal services already covered by Community acquis from the scope of the proposed Services Directive.

	Point 15. Considers that fee scales or other compulsory tariffs for lawyers and legal professionals, even for out-of-court services, do not violate Articles 10 and 81 of the Treaty, provided that their adoption is justified by the pursuit of a legitimate public interest and that Member States actively supervise the involvement of private operators in the decision-making process;
	See response to Point 13. above.

	Point 16.  Considers that Article 49 of the Treaty and Directives 2005/36/EC and 77/249/EEC make provision for the principle of the country of destination to apply to scale fees and compulsory tariffs for lawyers and other legal professionals;
	The Commission would like to stress that Directive 2005/36 does not deal with the issue of tariffs as it deals with issues linked to the recognition of professional qualifications.
The Commission also recalls that a preliminary ruling is pending before the ECJ in the Cipolla case (C-94/04) concerning the compatibility of fixed tariffs for lawyers with Article 49 EC.

	Point 17. Considers that Article 45 of the Treaty must be fully applied to the profession of civil-law notary as such;
	The Commission takes note of the European Parliament’s view.

	Point 18: Calls on the Commission to consider carefully the principles and concerns expressed in this resolution when analysing the rules governing the exercise of the legal professions in the Member States;
	The Commission has considered and taken careful note of the points made in the European Parliament’s resolution.


--------
PAGE  
2

