European Parliament Resolution on follow-up to the report on Competition in Professional Services

1.
Rapporteur: Jan Christian Ehler (PPE-DE/DE)
2.
EP reference number: A6-0272/2006 / P6_TA-PROV(2006)0418
3.
Date of adoption of the Resolution: 12 October 2006

4.
Subject: Competition in Professional Services

5.
Background: This Resolution follows on from four other Parliament Resolutions on the subject. The most recent was adopted on 23 March 2006, on “Legal professions and the general interest in the functioning of legal professions” (P6_TA-PROV(2006)0108). The Commission's 2005 follow-up report (communication) “Professional Services - Scope for more reform” (COM(2005) 405) gives an overview of progress made by Member States in the review and removal of anti-competitive regulatory restrictions identified and discussed in the Commission’s first report on “Competition in Professional Services” (COM(2004) 83) adopted on 9 February 2004. This set out the Commission’s thinking on the scope for reform and modernisation of anti-competitive professional rules and regulations governing the operation of six professions selected for detailed study - lawyers, notaries, engineers, architects, accountants (including the related profession of tax advisers) and pharmacists.

6.
Brief analysis of the Resolution and of requests made in it: The Resolution is generally supportive of the Commission’s work and approach to promote reform in this sector seeing the link to the wider Lisbon process. It welcomes Commission efforts to promote dialogue on reform at European and national level and calls on all involved to participate constructively (points 1 and 2 of Resolution). Member States are encouraged to look at and learn from the experience of others about how reform can be approached (point 4). The Resolution calls on the Commission to ensure full application of the Treaty rules on competition and the internal market (point 6) and notes that Member States must take responsibility for monitoring the effects of national self-regulation to prevent it damaging consumer interests (point 7). Parliament calls on Member States to ensure access and mobility with regard to the professions (point 8). The Resolution supports the adoption of codes of conduct by professional bodies (point 10). In terms of the individual restrictions it calls for the removal of:

· Advertising restrictions except in duly justified exceptional cases (point 11).

· Restrictions on co-operation and business structure to facilitate the setting up of inter-professional service providers and open the way to greater innovation and competitiveness in service delivery (point 9).

Furthermore, the Resolution also addresses the issue of geographical restrictions (point 3), and fixed/or minimum fees and result fees (point 5). It flags two areas as warranting further attention by the Commission. The first is the need for more economic evidence to underpin the case for reform. The Resolution calls on the Commission to provide more hard economic evidence in terms of the effect of reform on jobs and growth (points 12, L and M). It also urges the Commission to examine more carefully how the reform process is going in each profession and Member State, and to assess what would be gained by further reforms (point 13). It criticises the 2002/2003 study by the Institute for Advanced Studies (IHS study) as being out-of-date and hampering an accurate assessment of what has been achieved (point K). Secondly, it encourages the Commission to further develop its analysis contained in the 2005 Report on the need to tailor regulation according to the needs of different users of professional services (point 14 and 15). These points are addressed further below:
7.
Response to these requests and overview of action taken, or intended to be taken, by the Commission:
	Points from EP Resolution
	Position of the Commission

	Point 3. Acknowledges the right to issue regulations based on traditional, geographic and demographic specificities; emphasises in this connection that rules should be chosen which restrict competition as little as possible and that, within the existing system, substantive reform processes must be pursued in order to help attain the Lisbon targets;
	The Commission fully agrees that it is the prerogative of Member States to define their legitimate national public interests in the context of the liberal professions and to use regulation, where necessary, to safeguard these. In this context the Commission accepts that there can be regulation based on traditional demographic and geographic particularities when it can be shown that this serves clearly defined public interest goals and is proportionate.

	Point 5. Considers that the mandatory nature of fixed or minimum rates and the ban on negotiating fees based on the result achieved might be detrimental to the quality of service to the public and to competition; calls on the Member States to overcome these constraints with measures which are less restrictive and more likely to comply with the principles of non-discrimination, necessity and proportionality, by setting up mechanisms to consult all the interested parties;
	The Commission supports the removal of fixed and minimum prices since price fixing does not guarantee quality and may serve to inhibit healthy competition between providers, discourage efficiency, and the development and introduction of new services and ways of doing things. On result fees, the Commission notes that there exist different types, which produce different results and the impact of which very much depend on the judicial control of their application.

The Commission notes that these issues are currently under examination by the European Court of Justice in Cipolla (Case C-94/04).  In that context, the Commission recalls the opinion of the Advocate General of 1 February 2006 as concerns fixed minimum prices for in-court lawyers’ fees and the use of success fees.  The Commission looks forward to the Court's judgment in this case.

Finally, the Commission also notes the views expressed by the German Monopoly Commission (an independent advisory body established by German competition law) in its recent report published in 5 July 2006, where it examined the regulation of in-court lawyers’ fees, and argued for the use of result based fees on the basis that they create a possible incentive for the lawyer to make greater efforts and reduce the risk of court costs for the client.

	Point 6. Calls on the Commission to ensure that treaty provisions on the protection of competition and the internal market are properly observed in the liberal profession sectors;
	As guardian of the EC Treaty the Commission, working closely with national competition authorities in the context of the European Competition Network, will take all necessary action to ensure the full application of the EC competition and internal market rules to this sector.

	Point 12. Calls on the Commission to show the extent of new jobs and additional growth that can be expected from a systematic pro-competitive reform of the sector;

Point L. whereas the Commission has failed to address the consequences of a systematic pro-competitive reform of the sector of professional services as regards job creation and additional growth,

Point M. whereas clear objectives and benchmarks based on scientific evidence will strengthen the conviction of all those involved in the reform process of the need for reform efforts,
	The need to provide more economic evidence to underpin the case for reform is a fair point and the  Commission will reflect on what more it can do to facilitate the building of the economic evidence base at EU-level. However, it is difficult to estimate impacts precisely in this area, because the Commission is not proposing harmonisation of regulatory standards and Member States are free to determine regulatory solutions based on national needs and circumstances.  At the same time, in the Commission’s experience historical and international comparisons can be very useful to predict what might happen. National authorities can also play an important role here in evaluating the impact of reforms already undertaken, so that others can learn from their experience. Interesting work by independent academics is also starting to emerge in the sector.

The Commission has already commissioned another piece of external research relating to professional services. This will take the form of a comparative study across Member States to examine in detail the impact of professional regulation on the efficiency of the property services market (selling and buying property). It will critically evaluate the impact of professional regulation in this market on things like consumer choice, price, quality etc. and look at the effects, where feasible, on the wider economy in terms of jobs and growth.

	Point 13. Urges the Commission to examine more carefully the differences in the extent to which the various professional categories in each Member State have opened up the market and the expected impact of the full removal of unnecessary obstacles to competition, including an assessment of the expected impact on professional sectors that have limited resources or that are restricted to certain regions;

Point K. whereas the stocktaking exercise of professional services ordered by the Commission in 2002/2003 no longer reflects the current state of regulation in the individual Member States and therefore stands in the way of an assessment of reform endeavours,
	The Commission has reflected on this point and come to the conclusion that another detailed analysis at EU-level of the state of regulation in the various professions in the Member States would not add significant value to the process at present. Rather, given that regulation of professional services is developed and impacts first and foremost at national level, the Commission considers that there is far more value in national authorities and key stakeholders such as professional bodies undertaking this kind of analysis at national level. National competition authorities can also play a valuable part in this and are increasingly doing so.

	Point 14. Encourages the Commission to broaden the scope of its analysis as regards the subdivision of regulatory protection by category of consumer group by looking more closely at small and medium-sized undertakings and to address and study more closely the fact that demand for professional services from public authorities is not homogenous, but derives from the independent action of many small units acting at different levels of intensity;

Point 15. Points out that the subdivision of regulatory protection according to individual categories of consumer overlooks the fact that rules derive their legitimacy from the fact that externalities may appear in the provision of professional services and that certain professional services may be deemed to be public goods;
	The Commission will reflect on these points. The analysis contained in the 2005 Follow-up Report should be seen as a starting point and was not meant to be exhaustive. As a result it did not go into detail with respect to small and medium-sized enterprises. It was rather designed to illustrate that different types of users have differing needs in terms of regulatory protection and that it is time for national regulators and self-regulating bodies to rethink the one-size fits all approach and to refine the methodology so as to achieve more appropriately tailored regulation – better regulation.
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