European Parliament Resolution on the recovery of Community funds

1.
Rapporteur: Paulo Casaca (PSE/PT)

2.
EP reference number: A6-0303/2006 / P6-TA-PROV(2005)0438

3.
Date of adoption of the Resolution: 24 October 2006

4.
Subject: Recovery of Community funds

5.
Background of the Resolution: This Resolution concerns the implementation of the 2002 communication on recoveries (COM (2002) 671 final of 3 December 2002) on "Improving the recovery of Community entitlements arising from direct and shared management of Community expenditure". As indicated by its title this communication concerns both direct and shared management.
6.
Reply to Parliament's requests and overview of the actions taken by the Commission or outlook of those actions which the Commission intends to take:

A.
whereas the Commission has still not implemented the detailed action plan for quantifying, identifying and explaining the use of the sums actually paid in interest and penalty fees to the agricultural payment agencies, as Parliament called for in paragraphs 39 to 43 of its above mentioned resolution on the discharge for 2001,

As regards expenditure under EAGGF-Guarantee shared management interest, as well as the penalties paid by the beneficiaries to the paying agencies and due to the EU-budget are declared by the Member States to the Commission on a monthly basis (in the so called table 104) and entered in Commission's accounts.

B. whereas Parliament noted with concern in its above mentioned resolution on the follow-up to the discharge for 2001 the absence of any such detailed plan; whereas the amounts of the Community funds recovered on a basis of shared management are not regularly entered in the EU budget,

As regards recoveries under shared management of EAGGF-Guarantee, these amounts are entered into the Commission's accounts and treated as assigned revenue for EAGGF-Guarantee.

In the Commission's accounting for Structural Fund programmes and projects, only recoveries in the strict sense, namely repayments to the Commission following issue of a recovery order, are booked in the Commission's accounts.

Recovery orders are issued by the Commission, and repayments disclosed in its accounts, only in the following cases:

-
formal financial correction decisions by the Commission before, at or after closure following the detection of irregular expenditure (reduction of EU contribution to programme under Article 24(2) of Regulation 4253/88 or Article 39(3) of Regulation 1260/1999);

-
reduction of the EU contribution at closure below the amount already paid to the Member State in advances, where Member State has not declared sufficient eligible expenditure to justify the total payments already made (For example, the Commission has paid 90 of the 100 of expenditure to be co-financed, but the Member State has only declared eligible expenditure of 85) Such operations may be without a formal Commission decision if accepted by the Member State;

-
repayment of amounts recovered by the Member State after closure following the conclusion of legal proceedings which were pending in the Member State at the time of closure.

The recoveries are booked in the accounts as follows:

-
Structural Fund recoveries issued after closure are posted against revenues (in accordance with the Commission's accounting manual). In other words, if the recovery order was of 100M€, we will see 100M€ in the revenue accounts;

-
Structural Fund recoveries issued before or at closure are posted against expenditure (also in accordance with the accounting manual). In other words, for the same example, we will see -100M€ in the expenditure accounts.

The following "informal" financial corrections by the Commission (i.e., not the subject of a formal decision) do not result in a repayment to the Commission and they are therefore not booked in the Commission's accounts. This applies to all the following cases. In each case the reason for the absence of a repayment is indicated:
-
financial corrections proposed by the Commission and accepted by the Member State without a formal Commission decision following the detection of irregular expenditure in a programme still being implemented (the Member State can replace the irregular expenditure with other expenditure - Article 24(1) of Regulation 4253/88 or Article 39(1) of Regulation 1260/1999);
-
some financial corrections for irregular expenditure at or after closure where the Member State has declared more expenditure than necessary to justify the entire payment claimed (For example, the Member State has declared expenditure of 120 but only 100 can be co-financed). As above, the irregular expenditure is replaced by other eligible expenditure. The amount of the final payment claimed is not affected;

-
reductions of the final payment claimed by the Member State because some expenditure is found to be irregular. Where the Member State accepts the reduction, such reductions are made without a formal Commission decision.
Furthermore, financial corrections (cancellation of all or part of the EU contribution to an operation) made by Member State authorities following the detection of irregular expenditure during programme implementation and before submission of the final declaration of expenditure are not the subject of a Commission decision either, and are therefore not disclosed in its accounts. Member States can replace such expenditure during programme implementation; at closure they will deduct such expenditure from the final declaration, which may lead to a decommitment by the Commission reducing the final payment due but not to a repayment).

The managers of projects on the ground in the Member States usually proceed in the same way as the Commission. Consequently, errors in interim payment claims will be corrected by the subsequent payment claim, and the recovery will not be visible to the Commission. However, Member States report to the Commission the aggregate amounts of the corrections of payment claims due to recoveries (Article 8 and Annex II of Regulation 438/2001).

The Financial Regulation

3.
Calls on the Commission to prepare a revision of the Financial Regulation, especially its implementing rules, with a view to clarifying the exact classification in accrual terms of the sums owed in the context of different types of Community payment; 

The Commission agrees but this concern is already covered. The 2002 revision entails a classification of payments in Article 88 F.R. and Article 3 of the Implementing rules specifies when the pre-financing payments remain the property of the Communities.
4.
Recalls that this proposal is covered by Article 3(1) of the implementing rules for the Financial Regulation; recalls further that Article 105 of the implementing rules distinguishes between pre-financing, interim payments and closure of the expenditure and that a distinction is also made between pre-financing paid to Member States in performance of a contract within the meaning of Article 88 of the Financial Regulation or under pre-accession instruments and advances pursuant to Article 265 of the implementing rules for the Financial Regulation;

5.
Notes that arrangements must be made to recover advance payments in cases where a project has to be discontinued owing to force majeure or for other reasons; notes also that such cases can be dealt with not by recovering the sum owed, but rather by offsetting it against a due and certain claim on the European Union by the contractual partner under another contract; 

The Commission agrees but this issue is already covered, for example Article 32(2) of Regulation 1260/1999 for the Structural Funds and Article D (2) (a) of Annex II to Regulation 1164/94 for the Cohesion Fund.

Offsetting is a way of recovering amounts (Article 73 F.R.) Wherever possible the accounting officer of each institution has to recover by offsetting any entitlement with a payment for the same legal entity. The same rule applies where recovery orders of the European development Fund are at stake (Article 46 para 3 of the FR of the 9th EDF).

6.
Takes the view that the legitimate expectations of the beneficiary should as a rule be protected where he has used the monies or made arrangements relating to the monies which cannot be cancelled or can be cancelled only subject to unreasonable penalties; is of the opinion that the beneficiary cannot invoke legitimate expectations where:

(a)
he has obtained authorisation of expenditure through deliberate deception, threat or bribery;

(b)
the authorisation of expenditure has been obtained by supplying information which in essential respects was incorrect or incomplete; and

(c)
the beneficiary was aware of the illegal nature of the measures on which the authorisation was based or was unaware thereof owing to gross negligence;

The Commission agrees that legitimate expectations of the beneficiary must be taken into consideration where the authorising officer has to decide to issue a recovery order. This is part of the examination of whether a claim is certain or not (Article 71 F.R.). In addition the legitimate expectations of the debtor is also likely to be taken into consideration at the stage of a waiver of the entitlement under the principle of proportionality (Article 87, § 1 of the Implementing rules). However, the Commission cannot accept that a debtor could always oppose legitimate expectations against any recovery: a recovery order is a mere technical way to enter revenue in the budget. This revenue may have various forms: a contribution by a Member State or a third Country to a community programme, transfer of pension rights for official, payments made by error (error in the bank account), overpayment (compared with eligible costs under the contract), implementation of a programme which implies a loan (e.g. Media), claw backs of irregularities, etc.

In addition, the reservation of fraud remains unclear: does a suspicion suffice or must the fraud be declared by a judge.

7.
Considers that the Commission should submit to Parliament, at regular intervals, an overview of outstanding amounts to be recovered broken down by the total owed per directorate-general and the length of time for which each amount has been outstanding;

The Commission already provides this information to the Budget Authority but not at a micromanagement level.

The Commission discloses in its accounts (from 2005 onward) the recovery of expenses by management type: see volume I, section E4 notes to the economic outturn account, table 4.1., page 91. In the balance sheet notes (3.10.2, page 75 for 2005) the Commission also shows the still outstanding receivables at year-end by account group. In addition and according to Article 87, § 5 of the Implementing rules, the budget authority is informed every year of the waivers above 100 000 €.

For the management needs of the Commission, the accounting officer provides every three months each authorising officer with an ageing balance of the recovery orders he or she has issued with the stage of the recovery procedure for each file.

9.
Considers, furthermore, that the Member States need above all to prove their compliance with international accounting standards, and that it needs to be asked whether that could be used by the EU in order to develop a common approach in the matter; 

This concern is already taken into consideration by Article 53 § 5 FR. According to this provision, in case of shared management the Commission shall apply the clearance of accounts procedure or financial correction mechanisms which enables it to assume final responsibility for the implementation of the budget in accordance with Article 274 of the Treaty. In the specific agricultural financing rules [Council Regulation 1290/2005 + Commission regulation 885/2006] organisations are required to have accurate and exhaustive accounts of payments made and "complete, accurate and timely recording of accounts".

10.
Points out that, pursuant to Article 78(1)(c) of the Financial Regulation, the authorising officer may ascertain whether expenditure is consistent with the provisions of the contract, and that, before the authorising officer can forward the recovery order to the accounting officer, he must consider whether the beneficiary could legitimately expect that the expenditure would be authorised and whether those expectations should be protected given the public interest in the recovery of the sums owed;

See point 6 above

11.
Notes that too little use is made of the possibility of granting the debtor additional time for payment against the lodging of a guarantee and payment of default interest pursuant to Article 85 of the implementing rules for the Financial Regulation with a view to recovering at least a part of the sum owed;

According to Article 85 of the implementing rules of the Financial regulation the accounting officer may allow additional time for reimbursement only on the written request of the debtor and provided that the debtor undertakes to pay interest and lodges a financial guarantee. This possibility is widely used in some areas (competition fines) and very rare in other (grants) where some debtors have difficulties to reimburse even by instalments. In this area the condition linked with a financial guarantee might be an obstacle to apply Article 85: for obvious reasons insolvent debtors cannot provide such financial guarantees.

12.
Notes that, in most cases, recovery is effected by offsetting the sum owed against a debt payable to the contractual partner, if the conditions governing offsetting have been met; notes also that in cases where offsetting is not possible, the sum owed can ultimately be recovered only by threatening the contractual partner with the discontinuance of his services unless he repays the sum owed; 

Offsetting is already compulsory under Article 73 of the Financial Regulation, which states "the accounting officer shall recover amounts by offsetting them against equivalent claims that the Communities have on any debtor who himself has a claim on the   communities which is certain of a fixed amount and due". Where the entitlement cannot be recovered by offsetting, the Commission cannot exclude the contracting party, except under the strict conditions of Article 93 of the FR, but has to take legal action before the competent Court or adopt a recovery decision (Article 84 Implementing rules).
13.
Considers it important to point out that the authorising officer should inform OLAF immediately if he establishes that the expenditure is not consistent with the contract or that authorisation was obtained by deceit, threat or bribery;

In line with recommendations made by the ECA, the Commission believes OLAF should concentrate on its core tasks. A simple inconsistency between contract and payment would not a priori imply a suspicion of fraud and would not systematically involve OLAF.

But in general this concern is already covered by internal instructions and regulations (see Article 4 § 3 of the internal provisions on recoveries
, C-2002-5048 of 17 December 2002). Pursuant to this provision, the authorising officer shall transmit to Olaf any relevant information relating to a claim relating to a fraud or an irregularity to the detriment of the Communities.
Procedures

14.
Notes that, seven years after the outbreak of the ‘Italburro’ scandal over adulterated butter and despite the attention paid to the matter by the EU institutions, notably Parliament and the Commission (OLAF): 

(a)
the sum recovered is less than 0,1% of the estimated amount of the fraud; 

(b)
the action of the Italian authorities, thanks to which it was possible to dismantle the criminal network, bring dozens of perpetrators to justice, confiscate hundreds of tonnes of adulterated products and collect proofs of trafficking in tens of thousands of tonnes of adulterated butter sent to other Member States, has had almost no follow-up, and the level of EU cooperation has been particularly disappointing, if not non-existent; 

(c)
the Member States have different and mutually incompatible procedures, and the very fact that trafficking in adulterated substances is a crime in one Member State and a purely administrative problem in another has meant that the sum recovered has been a mere one-tenth of that expected; 

(d)
public health has been neglected, with no-one to date having analysed the possible contamination of the butter by the use of substances prohibited for food products in the wake of the BSE crisis;

The Parliament was informed in detail about this case in a report on the production and sale of adulterated butter which was transmitted to the Parliament in November 2005
. Appendix 1 of this report gives a detailed overview of the recovery procedures in the Member States.

In its conclusions, the report takes note of the fact that the recovery situation varies from one Member State to another, but that the overall recovery rate remains low compared with the financial impact notified by the Member States. The report repeats that the primary responsibility for recovery of expenditure under shared management (here agricultural expenditure) lies with the Member States but underlines that the Commission will ensure “that the required follow-up measures are actually taken, including the recovery of the sums due”.
In this case, for which the European Anti-Fraud Office, OLAF, opened a criminal assistance case in April 1999, four Member States were involved:

· Italy, where direct EU grants were not obtained and, as a result, there are no recovery procedures currently taking place. However, the companies involved in the production and sale of adulterated butter have been and still are subject to judicial proceedings for other frauds.

· Germany, where administrative recovery procedures against two companies have been completed.

· France and Belgium, where criminal proceedings have been launched and are still ongoing, have proceeded to communications of irregularities in 2000 amounting to 93 mio € (provisional amount). 

It has been underlined that methodologies followed by National Paying Agencies to calculate the amounts differ to a great extent between Member States, and are always subject to decisions of national courts. Therefore, taking into account the fact that in two Member States criminal procedures are still ongoing at an early stage, administrative recovery procedures are still pending.

However, following the adoption of Council Regulation (EC) No 1290/2005 of 21 June 2005 on the financing of the common agricultural policy, the so-called “50-50” rule will be applied. Indeed, Article 32. 5 of this Regulation provides that “…If recovery has not taken place within four years of the primary administrative or judicial finding, or within eight years where recovery action is taken in the national courts, 50 % of the financial consequences of non-recovery shall be borne by the Member State concerned and 50 % by the Community budget”.

Under these circumstances, it is evident that the Commission has already made one more step towards the protection of the EU financial interests and in this context at least the 50% of the unduly paid amounts will be reimbursed to the Community budget (in 2008 at the latest).

15.
Notes that although the Commission has acknowledged the existence of wrongdoing in the so-called Blue Dragon affair and has decided to cut EU funds corresponding to the fraud, it considers it to be the sole responsibility of the Member State that shares the management of these funds to investigate the full extent of the alleged irregularity, to pursue its culprits, and/or to seek compensation for the victims of the fraud; notes also the fact that the Blue Dragon affair falls between two Member States, Spain and France, which makes the attribution of responsibility more difficult and which gives it a more obviously European character; considers that the Commission is a public authority with direct responsibilities concerning European citizens, on whose trust it depends - through the European Parliament - and that, therefore, the Commission should not only seek to recover European funds from a Member State where they have been misused, but should also use its best endeavours to see that wrongdoers are prosecuted and their victims compensated;

The case was fully investigated by the Member State concerned which concluded that irregularities but not fraud or any other criminal offence had occurred. The irregularity concerned one Member State only, Spain. Moreover, all the Community funds concerned by the irregularity were recovered.

16.
Recalls that the procedure for recovery of sums owed by legal means by an enforcement order, which may be obtained under Article 256 of the EC Treaty, has thus far been used only in exceptional circumstances, essentially for the recovery of fines imposed in competition cases; notes the Commission’s intention, pursuant to the Financial Regulation, to widen the scope of the procedure in future;

Under the internal regulations adopted in the wake of the 2002 Financial Regulation, forced recovery by an enforcement order is compulsory where the debtor has assets within the Union, is not a State and where a Court has not been designated to settle the disputes according to the contract (Article 13 of the internal rules mentioned under point 13).
17.
Stresses that the procedure currently followed by the Commission with regard to recovery, which is of an institutional nature and consists, in the absence of voluntary payment, of addressing the national authorities, is far too long-winded, and that the forced recovery of the sum owed cannot in that case be effected or, in the best of cases, is subject to delays which are contrary to the Communities’ financial interests; 

Agreed but the procedure foreseen by Article 256 of the EC Treaty is in itself both of institutional nature (request to the Member States to append an enforcement order on the recovery decisions of the institution) and of legal nature (enforcement through a local bailiff). In 2005, the Commission has requested and obtained so far that Member States shorten (from an average of 6 months to two) the delay for the delivery of the enforcement order.

18.
Considers, with regard to enforcement orders, that communications between the Commission and the Member States would have to be simplified and that closer links need to be established between the Commission's services and those responsible in the Member States; 

See point 17.

Reform of OLAF
19.
Believes, in addition, that it is necessary to reflect on how to compensate for the lack of means on the part of the national authorities responsible for legal proceedings in order to reach a correct estimate of the complexity of the fraud problem in the EU, and also to consider how the Union bodies responsible should best deal with the national control authorities, in order to alert them and involve them in investigating fraud-related cases; recalls that by their nature the national fraud authorities are not under a binding obligation to involve those bodies; 

Whatever means may be available to the Member States’ authorities, the Commission would recall the EU Treaty obligation set out in article 280 for Member States to take the same measures to counter fraud affecting the financial interests of the Community as they take to counter fraud affecting their own financial interests. In addition, the same article provides that Member States shall coordinate their action aimed at protecting the financial interests of the Community against fraud and organise close and regular cooperation between the competent authorities.

The amended proposal
 for a regulation on mutual administrative assistance in the fight against fraud offers a detailed framework for support and multi-disciplinary cooperation between the Member States and the Commission in all those areas not already covered by specific sectoral legislation. The proposal provides for additional support from the Commission in the fight against VAT fraud and is complemented by the use of financial information from the anti-money laundering sector, which could be of use in combating fraud in all areas of the EU Budget. The proposal also covers the areas of direct expenditure and the Structural Funds. Moreover, it contains provisions on intelligence support, follow-up and measures to facilitate recovery. Finally, the modified proposal underlines that it does not create new investigation powers for the Commission (OLAF) and allows for flexibility in the use of its instruments by the Member States.
In those cases where the Member States
 had taken a decision, 313 of the 401 judicial actions referred to them by OLAF following its investigations had been taken to court. This represents 78% of all cases where a decision has been taken.

The new proposal for amendment of Regulation 1073/1999 (COM (2006) 244) provides explicitly that, for the purposes of all its investigations, OLAF should be informed of action taken by national judicial authorities in response to information transmitted during an OLAF investigation or after its closure.

20.
Believes, furthermore, that the possibility of closer cooperation with Eurojust and Europol needs to be explored in order to strengthen the real protection of the Union’s financial interests, as well as an evaluation of the possibility of OLAF’s full administrative independence from the Commission and the other institutions;

OLAF, Eurojust and Europol are exploring ways to strengthen the cooperation in the present legal set up. This co-operative effort has started to produce benefits for all parties concerned and will be continued in the future. OLAF has had various and regular contacts with both Eurojust and Europol at managerial and technical levels. Changes to the legal setting may be envisaged at a later stage.

21.
Notes that the Court of Auditors' Special Report Nº 1/2005 described the present organisation of OLAF in regard to the independence of its investigative activities and its administrative cooperation with the Commission as functioning well, and that, in particular, the report noted that independence was guaranteed in practice, since the Commission had not interfered in OLAF's work;

22.
Notes that, despite the measures already decided, the issue of the clarification of the rules on opening and closing OLAF inquiries, as well as on their extension, will require further legislative initiatives, which should also involve strengthening the link between the Parliament and OLAF;

The proposal for amendment of the OLAF Regulation 1073/1999 was adopted by the Commission on 24 May 2006. The proposal aims inter alia to clarify the position with regard to the opening and closing of investigations by OLAF. Provisions are made that will allow OLAF to concentrate on its priority actions. OLAF has discretion over whether or not to open investigations, and to ask the appropriate authorities to follow up cases that are of minor significance or lie outside its investigative priorities (minimal amounts or no financial impact), inviting them to inform it of the action taken on its requests. As in the past, the decision whether or not to open an investigation will remain with OLAF, having regard to its priorities and its programme of investigative action and the proportionality principle.
With regard to strengthening the link between OLAF and the European Parliament, the Commission has suggested in its proposal that the OLAF Supervisory Committee should meet, periodically or upon request, with representatives of the European Parliament, the Council and the Commission as part of a structured dialogue. This dialogue, without interfering in the course of investigations could discuss the definition of OLAF’s strategic priorities and the annual activity reports of the Committee and the Director‑General of the Office. The aim of this structured dialogue is to allow a political governance function on the investigative activities and efficiency of the Office and the Committee, and to ensure that sound relations are maintained between the Office and the EC institutions, in particular as regards information flows.
23.
Awaits with interest the Commission’s proposal for a regulation on the reform of OLAF;

Please see the answer given to 22, which states that the proposal has already been submitted to the European Parliament.

Public health

26.
Stresses the need to make the national and international control services more aware of this problem, and that only close cooperation at international level, also involving third countries, can in the long term ensure the better protection of the consumer and of the Union’s financial interests; 

The Commission has always regarded Community and international cooperation as a major element in the fight against fraud which may have an impact on consumer health. In order to make this cooperation worthwhile it must be based on administrative procedures (regular meetings, joint committees, high level meetings …).
27.
Stresses that the various illegal practices analysed reveal the urgent need for closer cooperation between the national customs authorities, the veterinary services and EU authorities such as OLAF;

The Commission agrees that there is a need for closer cooperation between the services mentioned. It was in order to strengthen cooperation in this particular area between all the services concerned that it was decided to organise the meeting in Bled to which reference is made in paragraph 25 of this resolution.

28.
Stresses that the Commission, unlike the Member States, has no powers of control as regards product analysis in relation to consumer health in the Union.

The Commission does not have the legal power to carry out establishment inspections or to take samples throughout the food chain for the purpose of analysis by itself. This power is conferred by the Treaty upon the Member States.
30.
Believes that the Commission and OLAF should ensure that the Member States, through their quasi-public bodies, are able to carry out a sufficient number of properly effective controls using genuinely independent inspectors; 

It is not clear whether the comment on using genuinely independent inspectors relates to veterinary or financial controls.

31.
Considers that, where a fraud could at a given moment have health repercussions, the health services responsible should be informed and have access, in the context of a properly conducted procedure, to samples, and that such samples should be kept for a considerably longer period; 

Access to confidential intelligence subject to an embargo in the framework of ongoing criminal proceedings is a general problem for Member States’ authorities.

OLAF inquiries and national procedures

32.
Notes that OLAF does not possess suitable information on the quantities of incriminated products, while undertaking the inquiries in a criminal law context has proved disastrous from the viewpoint of recovery, even if it is true that in strictly legal terms OLAF is entitled, on behalf of the Commission, to contest a national decision; 

In some Member States (France and Belgium in this instance), administrative proceedings concerning the recovery of allegedly unduly paid sums cannot be finalised until the corresponding criminal proceedings have been completed. A detailed assessment of the quantities of goods involved was provided in the report already referred to in the response to paragraph 14, which was submitted by the Commission to the Parliament on the basis of intelligence provided by the Italian police.

33.
Recalls that, while in some countries recovery proceedings may be initiated even if a criminal action is under way, in others the criminal law has precedence over the civil law, so that the existence of an action on the part of a judicial authority makes it impossible to recover the disputed sums; 

It is rather a case that recovery is delayed. This in turn may reduce significantly the likelihood of effective recovery. This only applies to certain Member States.

34.
Deplores the fact that in some Member States irregularities and frauds are admitted only in respect of individually proven sums, that is, lot by lot, and that where no lot is present the operator is automatically deemed innocent;

In fact the recovery procedures linked to irregularities have to be initiated on the basis of legally proven defrauded amounts; more and more frequently operators concerned contest the recovery procedures before the national courts, which then have to assess the evidence obtained in the course of investigations by either Member States or OLAF.

This is without prejudice to national procedures in relation to possible fraudulent activities, which are conducted according to national rules.

Notification and recording of irregularities and recoveries 

35.
Regrets the Commission’s failure to implement the action plan referred to in paragraphs 39 to 43 of the above mentioned resolution on the discharge for 2001 and in the resolution on the follow-up to the discharge;

See replies to recitals A and B

36.
Welcomes the Commission's positive reply to Parliament's repeated demands - namely those expressed in paragraph 102 of its above-mentioned resolution on the discharge for 2001 - for public disclosure of the amounts received by and the names of the beneficiaries under the EU budget, as proposed in the European Transparency Initiative (COM(2006)0194 - SEC(2005)1300); regrets, however, that the equivalent information regarding recoveries of Community funds is excluded from the European Transparency Initiative; calls on the Commission to make available to the budgetary authority and ultimately to the public the names and amounts of recoveries due under or credited to the EU budget, as well as the final destination of these sums;

The Commission can recognize the advantages of giving more publicity to the recoveries of Community funds, especially in view of the deterrent effect and the protection of financial interests of the EC.
The Commission is currently evaluating whether there are obstacles to do so under the current legal framework.
37.
Considers it essential that the regulatory framework should include the provision of full accounts regarding all sums owed arising from irregularities, the sums recovered and any interest or penalty payments actually paid to third party bodies from Community funds on the basis of the principles of budget universality and accuracy, as laid down in the Treaty and the Financial Regulation; calls on the Commission to take action to ensure this;

The Commission agrees with this point as a matter of principle but the revision of the regulatory framework takes time and requires the support of the legislative authority.

Concerning recoveries for irregularities, interest and penalties under EAGGF-Guarantee and where EU legislation provides for the flat rate retention of 20% by Member States to cover the administrative costs, the Member States declare the full amount due to the EU budget (80%) to the Commission and this is entered into the Commission's accounts.

As far as structural funds are concerned, recoveries of EU funds by the Commission are disclosed in the Commission's accounts, but many of the financial corrections initiated by the Commission do not lead to recoveries by the Commission and are therefore not shown in its accounts (see point 6B). Financial corrections made by Member States, with or without a recovery, are not shown in the Commission's accounts either. However, information on recoveries by Member States is gathered as part of the irregularities reporting system and under the Structural Fund regulations. Statistics on irregularities are published in the annual anti-fraud reports of OLAF.

38.
Considers that the Commission must ensure that the principle of independence regarding the activities of authorisation, auditing and certification required for directly managed Community expenditure is also followed for Community expenditure subject to shared responsibility;

The Commission agrees that also regarding expenditure under shared management these functions should be kept separate and would point out that this principle was already established in Commission Regulation (EC) No 1663/95.  As of the financial year 2007 the separation of these functions has been confirmed and further clarified in Commission Regulation (EC) n° 885/2006.
This is also true for the Structural Funds (see Articles 9 and 10 of Regulation 438/2001 and the corresponding provisions in Regulation 1083/2006).

39.
Notes that it is not the Commission but the Member States which ensure, in accordance with the shared management principle, that the same principles regarding the independence of authorisation, auditing and certification are applied to Community expenditure subject to shared responsibility as are applied to directly managed Community expenditure; notes further that this applies in particular to the establishment of accredited payment agencies with an internal audit service and the setting-up of independent certifying bodies for the purposes of Regulation (EC) No 1663/95
 for the European Agricultural Guidance and Guarantee Fund, Guarantee Section (EAGGF-G) and of independent persons or departments within the meaning of Article 38(1)(f) of Regulation (EC) No 1260/1999
 in conjunction with Article 15 of Regulation (EC) No 438/2001
;

See answer to point 38.

40.
Considers that recovery should be carried out by public authorities, where the EU budget can finance the costs of recovery, or else by profit-making entities; considers that, in the latter case, there should of course be a call for tenders;

In case the recovery is not carried out by public authorities but contracted out to a third party, the legislation on public procurement fully applies.
41.
Believes that, in all circumstances, the revision of the regulatory framework must ensure that rules of transparency apply and conflicts of interest are avoided with regard to the motivation, the sums concerned and the end use of the sums arising from penalty payments, interest payments or recovery of Community funds;

See answer to point 36.

The European Public Prosecutor

42.
Recalls the above mentioned judgment of the Court of Justice in Case C-87/01 P Commission v CEMR, in which the Court found that, from the moment when the enterprise concerned established its headquarters in a Member State, that implied that the law of that Member State should prevail over the Commission, given that the supremacy of Community law does not justify a legal interpretation under which the Commission would prevail over the judge of the Member State concerned;

The judgment of the Court of Justice in the above mentioned case provides that an out-of-court set-off between claims governed by the Community and the national legal order may only take place if the requirements of both legal orders are satisfied. The judgment does not therefore concern the supremacy of Community law but merely lays down the conditions which should apply for a set-off recovery.

43.
Considers that the creation of the office of European Public Prosecutor will be a decision of major importance, since it will facilitate direct access to the national public prosecutor’s offices, thus working in the interests of a more ‘joined-up’ procedure; believes that this should help reduce complexity, since the result should be a converged use of the European Prosecutor’s services; recalls that, while OLAF enjoys powers of intervention in the context of its inquiries, it does not enjoy judicial powers;

44.
Notes that the project to establish a European Public Prosecutor must be regarded more as a long-term undertaking, and that, in order to achieve an improvement in the short term, coordination between Member States' public prosecutors must be central to plans to create added value, reducing OLAF's workload and protecting the financial interests of the Community;
The Commission agrees that the setting up of a European Public Prosecutor’s Office is a long-term undertaking and attributes due importance to its progress taking into account all parallel developments in the field of justice and home affairs as well as with regard to the protection of the European Communities' financial interests.

The Commission also shares the view that, in the meantime, cooperation and coordination between the Member States’ judicial authorities and between the latter, OLAF, Eurojust and Europol must be improved, in particular by a better use of the existing legal framework.

Furthermore, those Member States who have not already done so have been asked to ratify rapidly the Protection of Financial (PFI) instruments, in particular the 2nd protocol to the PFI Convention providing for enhanced means of cooperation between OLAF and the judicial authorities.

Finally, as previously stated in response to paragraph 19, the new proposal for amendment of Regulation 1073/1999 (COM (2006) 244) provides explicitly that for the purposes of all its investigations OLAF should be informed of action taken by national judicial authorities in response to information transmitted during an OLAF investigation or after its closure.

--------
� 	Where entitlements arise from cases of presumed fraud or irregularity to the detriment of the financial interests of the European Communities and other funds administered by them, the authorising officer responsible shall send to OLAF the facts giving rise to the establishment of the Community entitlement.


� 	The report in question was produced in reponse to a request in paragraph 26 of the resolution of the European Parliament of 7 June 2005 on the protection of the Communities’ financial interests and the fight against fraud.


� 	COM(2006) 473 adopted on 14 September 2006.


� 	This represents the situation on 30 September 2006.


� 	OJ L 158, 8.7.1995, p. 6.


� 	OJ L 161, 26.6.1999, p. 1.


� 	OJ L 63, 3.3.2001, p. 21.
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