Résolution du Parlement européen sur l'application de la directive 96/71/CE concernant le détachement de travailleurs

1.
Rapporteur: Elisabeth Schroedter (Verts/ALE/DE)

2.
EP reference number: A6-0308/2006 / P6-TA-PROV(2006)0463

3.
Date of adoption of the Resolution: 26 October 2006

4.
Subject: Posting of workers

5.
Brief analysis/assessment of the Resolution and of requests made in it:

The Resolution calls on the Member States and the Commission to take urgent measures in order to improve the application of the posting of workers directive so that it can better fulfil its objectives. It also underlines that the free provision of services is neither contradictory to fair competition nor to the protection of workers.

The Resolution also underlines that a large number of posted workers are not aware of their rights that follow from the Directive. For this reason the Resolution stresses the need for improvement of information to posted workers as regards their rights. The Commission has to monitor that Member States put the measures into place that are necessary for a real access to information for posted workers and employers. Also, the exchange of information between Member States has to be improved and the Commission should actively support the measures taken in this context in order to make the cooperation on information between Member States more efficient.

While the Resolution welcomes the initiative taken by the Commission to establish guidance for Member States on the measures they can use to control the respect of the employment rules imposed by the Directive, it notes that, in certain cases, the Commission goes beyond the case law established by the European Court of Justice. The Resolution alleges the right of the host Member State to impose certain formalities to employers that post workers so as to make it possible for the authorities of that country to ensure compliance with the terms and conditions of employment.  In particular, host Member States should be able to require a prior declaration by the service provider, and to require the documents needed to verify compliance with the employment conditions,. The Resolution considers that the availability of a person who could act as a representative of the posting company is necessary.
Furthermore, the Resolution requests from the Commission a certain number of initiatives: the creation of a permanent European structure for cross border cooperation, submitting a proposal for extending the Directive to seafarers, initiating negotiations with Member States to establish criteria for common definitions of workers and self-employed persons, and establishing a system of joint and several liability in the case of subcontracting.

Finally the Resolution calls on the Commission to inform the European Parliament on concrete data on the transposition of the Directive, in particular about cases of infringements.

6.
Response to the requests and outlook regarding the action that the Commission has taken or intends to take:

	§
	Parliament's Resolution
	Commission replies

	2
	Points out that the difficulties raised by the application of the Posting of Workers Directive are related partly to the fact that it has not been transposed by all the Member States, and calls on the Commission to keep Parliament informed of the progress of infringement proceedings against defaulting Member States;….
	The Commission considered in COM(2003)458 that two Member States did not adopt a specific transposition instrument. It was pointed out that in these two countries, the posting situations covered and the rights deriving from the Directive are not clearly defined and that, when this leads to the situation that the totality of the labour law legislation applies to posted workers, this could be contrary to EC legislation. The Member States in question have been asked for clarification. The Parliament will be informed about their replies. 

	3
	…; notes however, that the Commission's legal interpretation in some cases goes beyond that established by the case law of the Court of Justice; notes that the Commission, in the conclusions of its Guidance, recognises the need for inspection measures to be more clearly defined and access to information to be improved; expects appropriate mandatory remedies for the enforcement of the directive to be adopted, however; 
	The objective of the communication is to tell the Member States how to observe the Community acquis as interpreted by the ECJ. While there can be differences in opinion on the interpretation of the jurisprudence from the ECJ, in last instance only the ECJ can decide on matters of interpretation of provisions of the EC Treaty. The Resolution mentions in particular two control measures, namely the requirement to keep and maintain social documents on the territory of the host country and the requirement to have a representative established on the territory of the host Member State. These will be discussed under paragraphs 12 and 16.

	4 
	Calls on the Commission to submit a proposal for a directive on the conditions required for the crews of vessels providing regular passenger and freight ferry services between Member States;
	The Commission issued a communication on maritime labour standards under Article 138(2) EC Treaty which followed the adoption of the ILO Maritime Labour Convention. The Social Partners reacted positively to this communication and decided to enter into negotiations. Finally, the exclusion of maritime sectors from European labour and social legislation on a number of issues, e.g. Directive 96/71/EC, is being reassessed at the moment in the context of the Green Paper on a future Maritime Policy for the EU. Therefore, the Commission does not envisage to present a proposal at this stage.

	6
	Notes the observation in the Commission's Guidance that the Posting of Workers Directive is not enforced in practice in some Member States and calls on the Commission to take appropriate measures in this connection;
	The Commission will continue to play its role in the improvement of the application of the Posting of Workers Directive and to support the Member States, where possible, in order to improve cooperation amongst them.

	9
	…calls on the Commission to initiate negotiations with the Member States as a matter of urgency, with the aim of establishing transparent and consistent criteria for determining the status of "workers" and "self-employed persons" with regard to employment law;
	The Commission's green paper on modernising labour law to meet the challenges of the 21st century addresses the issue of how to achieve greater clarity in Member States' legal definitions of employment and self-employment in order to promote entrepreneurship, facilitate bona fide transitions from employment into self-employment.

	11
	Calls for exchange to be encouraged between Member States' employment inspection services to enable a joint campaign against sham self-employment, particularly by exchanging information.
	The expert group on posting of workers will meet at least once a year. In the first meeting of this kind the topic of sham self-employment will be discussed among practitioners.

	12
	Notes that existing case law recognises the right of the host Member State to require the documents needed to verify compliance with the employment conditions laid down in the Posting of Workers Directive; takes the view that these requests for documents should not be confined merely to time sheets or documents concerning health and safety conditions at the workplace, provided that the requests are proportionate; points out that the Member State in which a company normally operates (the sending state) is required to provide the host state with form E101, proving that the posted worker is affiliated to the sending state's social security system;
	The Commission agrees that the request to provide documents has to be proportionate. In its communication, following the court ruling of the ECJ in the Arblade case, the Commission stated that documents which are, by their nature, created at the workplace, are considered as proportionate and Member States should, in any case, be able to require them. Member States can require other documents, but only if these requests are justified and proportionate. When considering whether a requirement is proportionate, account needs to be taken of whether there are other means or methods of retrieving this information. A payslip, for instance, can be faxed or e-mailed rapidly by the employer following a request by the control authorities. Also information can be retrieved from social security institutions in the country where contributions are paid.

Furthermore, the Commission wishes to clarify that, according to the legislation in force, the Member State in which the company normally operates is not required to provide the host state with form E101.

	14
	…opposes a restrictive interpretation of the concept of "provisions for public policy" by the Commission, in particular by enacting as a regulation the provisions of the Convention on the law applicable to contractual obligations of 19 June 1980, COM(2005)0650;
	The concept of 'public policy' has been restrictively interpreted by the case law of the ECJ as set out in COM(2003)458  (judgment of 18 June 1991, Case C-260/89, ECR 1991, p. I-2925).

	15
	Notes that in many Member States, trade unions have a role as partners in collective negotiations, and that the Commission has stated in proceedings before the Court of Justice that the specific form of some Nordic collective negotiations is in accordance with the EC Treaty and with the Posting of Workers Directive.;
	A case involving the role of collective agreements in determining the employment conditions of posted workers is currently pending before the ECJ. For this reason the Commission reserves its position on this paragraph.

	16
	Considers that, in order to ensure the proper application of the Posting of Workers Directive, the availability of a person who could act as a representative of the posting company is necessary so as to enable the rules and conditions of the Posting of Workers Directive to be implemented;
	The Commission considers it disproportionate to require that a representative of the posting company has to be domiciled in the host Member State. However, there are other possibilities for a posting company to have a person available in the host Member State, e.g. by appointing a foreman from among the posted workers.

	19
	Believes that the effective implementation of the Posting of Workers Directive will not be achieved by a huge bureaucracy but, on the contrary, by increased information and simple procedures that enable people to become aware of their rights; calls, therefore, on the European Foundation for the Improvement of Living and Working Conditions (EUROFOUND) in Dublin to develop guidelines on best practice in the preparation of information for employees and employers;
	The Commission will assess together with EUROFOUND whether and how they can contribute to improving information provision for employees and employers.

	23
	Notes that participation in holiday pay funds under general collective agreements constitutes additional protection for posted workers in some Member States and that direct payment to workers is proportionate in accordance with the Court of Justice's judgment in Finalarte: in other words, posting undertakings may be required to pay contributions into holiday pay funds, which must also be opened to posted workers so that they, too, benefit there from; considers it necessary for posted workers to be given comprehensive information about the rules of such holiday pay funds;
	The obligation to contribute to a system of holiday pay funds is only justifiable if it can be proved that it significantly adds to the social protection of posted workers, and not as a general obligation imposed on all posting undertakings. Posting undertakings should not be obliged to pay contributions into holiday pay funds in Member States where this applies, if a system of paid leave fund already exists in the country of origin or any other equivalent rules confer a genuine benefit to the workers.

	28
	…calls on the Commission to regulate joint and several liability for general or principal undertakings, in order to deal with abuses in the subcontracting and outsourcing of cross-border workers and to set up a transparent and competitive internal market for all companies;
	The question as to whether subsidiary liability is an effective and feasible way to establish responsibility in the case sub-contracting is now open to discussion in the context of the green paper on modernising labour law to meet the challenges of the 21st century.

	30
	Considers that joint action to supervise compliance with the rules has significant administrative advantages over bilateral contacts between Member States; calls, therefore, on the Commission to coordinate action by Member States to supervise compliance with the directive by host country undertakings;
	Supervision of compliance with the directive is the responsibility of the authorities of the host Member State. Cooperation between Member States could be required in the process of this supervision and the Commission will continue to support initiatives to improve this cooperation. 

	31
	Notes that measures pursuant to Article 5 of the Posting of Workers Directive are effective only if penalties can be enforced; notes that, in order for this to happen, it must be possible for fines to be served on a representative of the undertaking recognised as such under national law, since in accordance with the principle of the mutual recognition of penalties, procedures for the collection of fines can only be pursued if a prosecution has been duly initiated in the host country;
	The Council Framework Decision 2005/214/JHA of 24 February 2005, on the application of the principle of mutual recognition to financial penalties, applies the principle of mutual recognition to the enforcement of financial penalties in a Member State other than the one in which such a financial penalty has been imposed. Therefore, such financial penalties which cannot be executed in the Member State in which they were imposed can be executed in the Member State where the person against whom a decision has been passed has property or income, is normally resident, or in the case of a legal person, has its registered seat, if they fall within the scope of article 1 of the Framework decision. This leaves unimpeded the national procedural rules.

	32
	Notes the comment by the Commission concerning the ineffectiveness of the national liaison offices; notes also that the objective to make the national liaison offices operational is one of the most basic priorities of the Commission and the Member States and that the functioning of the national liaison offices is a responsibility shared between the Commission and the Member States;
	The proper functioning of the liaison offices is an important aspect for the effectiveness of the application of Directive 96/71/EC and the Commission will promote cooperation between Member States' authorities and support them as regards exchange of information. However, when it comes to the operational functioning of the liaison offices, the Member States are solely responsible. As indicated in the communication, if, as a result of the monitoring exercise, the Commission comes to the conclusion that compliance with the relevant provisions of Community law and/or cooperation between Member States under Articles 4 and 5 of the Directive has not substantially improved, it would take the necessary steps to rectify this situation.

	33
	…requests the Commission actively to support close cooperation between Member States by improving the information available on its website and an obligatory contact point for posted workers with the host country's social partners and by subsequently creating a permanent European structure for cross border cooperation.
	The Commission will continue to actively support close cooperation between Member States. Member States have an obligation to designate a liaison office or a competent national body that is apt to comply with the obligations following from article 4 of the Posting of Workers Directive. Whether and how social partners are involved in these tasks is a matter for national authorities. The creation of a permanent European structure for cross border cooperation is at present not envisaged. However, the issue is discussed in the context of the Green paper on modernising labour law to meet the challenges of the 21st century.  Cooperation between Member States takes place within the Senior Labour Inspectors Committee (SLIC) and the expert group on posting of workers.

	34
	Notes that the Commission will adopt, within 12 months of the adoption of its Guidance, a report that will describe the situation in all Member States with regard to all aspects mentioned in the Guidance, in order to evaluate progress made on these issues; insists that this report should also cover the efforts made to resolve the legal issues referred to in the Commission's Services report; requests that the Parliament be properly consulted on this report in order to decide whether a revision of the directive is necessary.
	The Parliament will be instantly informed about the Commission's report and will play its institutional role in any revision of the Directive.

	35
	Calls on the Commission to submit biannually to the Parliament and the Council concrete data on the transposition at national level of the Posting of Workers Directive, focussing on instances of infringements of the directive;
	In the context of the report to be adopted as a follow-up to the communication, the Commission will examine ways to report on further monitoring activities. Information on infringement procedures is already available by other means, in particular on the website of the Commission's Secretariat General dedicated to the application of Community law.
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