European Parliament Resolution with recommendations to the Commission on succession and wills
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5.
Analysis of the text and of Parliament’s requests:
Scope of the proposed instrument
Parliament recommends taking simultaneous measures to harmonise the rules concerning jurisdiction, the applicable law, and the recognition and enforcement of judgments and public instruments issued abroad, except for the substantive law and procedural law of the Member States, plus introducing a "European certificate of Inheritance". (Recommendation 1).
Connecting factors
Parliament expresses its preference for a unitary system (application of one law to the whole of the succession, from the beginning of the procedure to the transmission of the inheritance) (Recommendation 6), the linkage of jurisidiction/applicable law (choice of connecting factor for residence) (Recommendation 2) and specific rules concerning the law applicable to the form of testamentary clauses and agreements as to future successions (Recommendations 4 and 5).
Concerning the connecting factors for jurisdiction and the applicable law, Parliament recommends the last habitual place of residence if a choice has not been expressed:
· Definition of habitual residence:
· preference for a time criterion (two years); failing this, the main centre of interests at the time of the death (Recommendation 2).
· Choice of law limited to nationality and habitual residence (Recommendation 3).
· Parliament recommends special rules for certain types of property for various reasons:
· Coordination of the law applicable to the succession with the law of the place in which the property is situated as regards both the procedures for acquiring the property and the rules protecting certain assets on account of economic, family or social considerations (Recommendation 8).
· The choice of law should not contravene the fundamental principles of reserving a proportion of the estate for the deceased person's closest relatives. (Recommendation 8).
· Coordination between the law governing the succession and the law applicable to a trust created as a result of death (Recommendation 9).
Gaining possession of the estate by the heirs and legatees
Parliament wishes to simplify the administrative and procedural procedures to be followed by heirs and legatees in order to gain possession of the estate, thanks in particular to the following measures:
· mutual recognition of the decisions and public acts of agents legally recognised in local law by means of a simplified "exequatur" procedure (on the lines of what is established by Regulation No 44/2201, known as "Brussels I") and the direct registering of the succession using a standardised certificate of conformity with the public policy of the Member State concerned (Recommendations 10 and 11).
· creation of a European certificate of inheritance identifying the beneficiaries of the estate and the persons responsible for administering it and their powers and the property comprising the estate (Recommendation 7).
Parliament also recommends setting‑up a European network of registers of wills, in particular by linking up existing national registers to simplify the task of finding and ascertaining the content of a deceased person's will (Recommendation 12).
Parliament specifically asks the Commission to do the following: to submit to Parliament in the course of 2007 a legislative proposal under Articles 65(b) and 67(5), second indent, of the EC Treaty; to launch a call for proposals under the future Civil Justice Funding Programme 2007-2013 for an information campaign regarding cross-border wills and succession matters targeted at legal practitioners in the field; to identify as a priority for the Civil Justice Funding Programme 2007-2013 the establishment of a network of civil practitioners to develop mutual confidence and understanding between professionals in this field, share information and develop best practice.
6.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:
In 2007 the Commission plans to continue consultations and to carry out an impact study with a view to drafting one or more legislative instruments. The Commission will organise a number of meetings with a group of experts to discuss in particular questions relating to jurisdiction and competent authorities, plus recognition of a European register and a certificate of inheritance. In 2006 the group tackled the crucial issue of applicable law. A public hearing took place on 30 November 2006.
The draft Civil Justice Funding Programme already provides for the possibility of financing for an information campaign. It will be certainly useful to inform the public and practitioners in this way and explain the possibilities that will be offered by future Community instruments.
The main purpose of the European Judicial Network in civil and commercial matters, which was set up by Council Decision 2001/470/EC of 28 May 2001, is to facilitate judicial cooperation between the Member States, including mutual knowledge of European instruments and national systems and promotion of mutual confidence. In its evaluation report on the network of 16 May 2006 (COM(2006) 203 final) the Commission proposes opening the European Judicial Network in civil matters to all legal practitioners.
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