European Parliament resolution on the draft Commission Directive implementing Council Directive 85/611/EEC on the coordination of laws, regulations and administrative provisions relating to undertakings for collective investment in transferable securities (UCITS) as regards the clarification of certain definitions 

1.
Resolution tabled pursuant to Article 81 of Parliament's Rules of Procedure by Wolf Klinz on behalf of the Economic and Monetary Affairs Committee
2.
EP reference number: B6-0643/2006 / P6-TA-PROV(2006)0567

3.
Date of adoption of the resolution: 13 December 2006

4.
Subject: measures implementing UCITS-III Directive

5.
Brief analysis of the text and Parliament's requests:
The resolution asks the Commission to justify its choice of a directive, arguing that a regulation would be more appropriate in this instance. It also stresses the important role of the CESR in the day-to-day implementation of the measure. Finally, it proposes six amendments to the draft text:

· To introduce a presumption of liquidity in Article 2(1) (point 3),

· To extend the maturity of money market instruments to 397 days (point 4),

· To introduce certain clarifications regarding financial indices (points 5 and 6),

· To abandon the diversification criteria for derivatives on commodity indices (point 7),

· To extend authorisation of asset-backed commercial papers in order better to take account of market practices (point 8).

6.
Reply to these requests and overview of action taken or intended to be taken by the Commission:
Point 1: reason for the choice of a directive

The Commission considered at length the possibility of changing the directive into a regulation. After a careful legal analysis of the content of the measure it concluded that the only possible legal instrument in this case was a directive. There are three reasons for this choice:

· First, the UCITS Directive has been in force for many years. To date the Member States have always had a wide margin of discretion when transposing the Directive. To impose a regulation at this stage would unduly restrict this discretion.

· A number of provisions of the draft text allow a degree of discretion ("a valuation on a periodic basis" (Article 2(c)), "corporate governance mechanisms applied to companies" (Article 2(2)), "do not unduly influence the performance of the whole index", "diversified in a way which is equivalent" (Article 9(1)), "it has a significant impact on the risk profile" (Article 10(1)). This is because it is not possible to create new obligations or extend the scope of the UCITS Directive at the stage of an implementing measure, pursuant to Article 53a of the UCITS Directive ("clarification of the definitions in order to ensure uniform application of this Directive throughout the Community"). Article 249 of the Treaty states that a regulation is binding in its entirety and directly applicable in all Member States. The text of a regulation must therefore be precise.

· Finally, the margin of discretion is linked to the fact that the draft implementing measure (pursuant to Article 53a of the UCITS Directive) is intended to provide the Member State authorities with criteria for applying the UCITS Directive, rather than to be directly applicable to individuals. This is consistent with the structure of the Directive, which requires the Member States to transpose and apply the provisions (which are completely interdependent) in the case of both the Directive itself and the measures implementing it.

Moreover, the practical disadvantages of implementation via a directive should not be overestimated, for two reasons:

· The Commission is committed to closer monitoring of the transposition and application of the rules by the national authorities in order to prevent any differences in interpretation. To this end the draft implementing measure stipulates that Member States must immediately provide the Commission with a correlation table (see Article 11 of the draft directive).

· The putative advantage of immediate implementation in the case of a regulation would not have applied in this particular case, because even with a regulation fund managers would still have needed a transition phase to check that their portfolios complied with the new rules.

Point 2: Role of the CESR

As regards Parliament's call for greater recognition of the role of the CESR, we believe that this aspect is reflected in the revised draft, in that a reference to the CESR's role as a level 3 committee has been introduced into recitals 5 and 11. This amendment takes into account the support given by the ECOFIN Council of 5 May 2006 to the role of the CESR in the day-to-day application of Community legislation. The Commission would also note that the CESR is currently examining the question of whether hedge fund indices can at this stage be considered as financial indices fulfilling the criteria laid down by the draft implementing measure.
Point 3: Presumption of liquidity

In response to this point, a reference to the presumption has been included in Article 2(1) of the draft implementing measure.

Point 4: Money market instruments 

In response to this point, a reference to a maturity of 397 days has been included in Article 3 of the draft. This reference was also introduced at the request of a majority of the CESR member delegations.

Point 5: Financial indices and non-eligible assets

In response to this point, the Commission can confirm that the financial indices underlying the derivatives that are eligible under the UCITS Directive may themselves be based on eligible or non-eligible assets under this Directive, providing that these indices satisfy the criteria listed in Article 9 of the draft implementing measure and, in particular, the diversification criteria of Article 9(1)(iii).

Point 6: Financial indices and rules on diversification

The Commission can confirm that the rules on diversification in Article 9 refer to both Article 22a(1) and Article 22a(2) of the UCITS Directive. This is reflected in the draft text in a reference to Article 22a as a whole.

Point 7: Derivatives on commodity indices
The Commission believes that the proposal to abolish the diversification criteria for commodity indices used as underlyings by derivatives will increase the risks of investors being exposed to such markets, which are often highly volatile. The Directive prohibits UCITS from investing in commodity derivatives for this reason. UCITS could be authorised to become indirectly involved in commodity markets via derivatives on commodity indices. However, the draft implementing measure specifies that the index must be constructed in such a way as to avoid exposure to fluctuations in a single or a small number of commodity rates. These principles of index construction and diversification have to be respected in the case of non-complex financial instruments, so it would, a fortiori, be highly controversial and extremely risky to abandon this principle in the case of commodity indices.

Point 8: Asset-backed commercial papers

In response to this point, the wording has been changed in order better to reflect the variety of market practices while remaining consistent with the wording of Article 19(1)h of the UCITS Directive itself.
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