European Parliament Resolution on the implications of signing the Hague Securities Convention

1.
Resolution tabled by Pervenche Berès and 45 other Members according to Rule 108 (5) of Parliament’s Rules of Procedure

2.
EP reference number: B6-0632/2006 / P6-TA-PROV(2006)0608
3.
Date of adoption of the Resolution: 14 December 2006

4.
Subject: Implications of signing the Hague Securities Convention

5.
Brief analysis/assessment of the Resolution and requests made in it:
The discussions in the Council on the Commission proposal on the signing of The Hague Securities Convention of 2003 are deadlocked. Adoption of the Convention would necessitate the revision of the conflicts of law provisions in the Settlement Finality Directive (98/26/EC), the Winding-up of credit institutions Directive (2001/24/EC) and the Financial Collateral Directive (2002/47/EC), which are based on the PRIMA-principle (Place of Relevant Intermediary Approach).  The European Parliament is currently not in favour of signing the Convention and reiterates its commitment to the PRIMA-principle. The European Parliament calls upon the Commission to submit to the Parliament a comprehensive impact study on the economic and legal implications of acceding the Convention. Any commitment on behalf of the EU should be made only when such a study is available.

6.
Response to requests and overview of action taken, or intended to be taken by the Commission:
The Commission has noted Parliament's Resolution and it has brought it to the attention of the Council, namely at the Civil Law Committee on 8 January 2007 and it has equally informed the European Securities Committee on 17 January 2007.

The Commission notes that there is a blocking minority in the Council of at least eight Member States against its proposal for the signing of the Convention and is conscious of the concerns raised about the possible negative implications of the Convention.

The Commission is concerned about the current deadlock situation, because it prevents the Community to take a decision on how to solve the existing legal uncertainty not only at the international level, but also at the Community level.

In its Evaluation Report on the Financial Collateral Arrangements Directive (2002/47/EC) of 20 December 2006, (COM(2006)833), the Commission concluded that also in the event that the Council would decide not to go forward with the Convention, Article 9 FCD (as well as Article 9 Settlement Finality Directive and Article 24 Winding-up of Credit Institutions Directive) would still have to be amended to improve the situation within the Community by specifying the exact criteria for determining the relevant location of account.  It is important to note that in the dematerialised, virtual world of today, it is often impossible to determine the location of a securities account unless a specific rule, such as a pan-EU account number identifying the location beyond doubt (as is already the case for cash accounts) is developed.

The Commission would therefore encourage those Member States who believe that their business might be affected by the Convention (either positively or negatively) to come up with a comprehensive analysis based on the factual evaluation of each specific country and banking or financial sector. This kind of analysis, if deemed useful, should be done at the Member States level and not at the EU-level.

At this stage, the Commission will concentrate on discussing with the Presidency and the other Member States the best way forward to find a long-term and integrated approach. It will report back to the European Parliament as soon as there are important new developments.
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