European Parliament resolution on the Green Paper on Damages actions for breach of the EC antitrust rules

1.
Rapporteur: Antolín Sánchez Presedo (PSE/ES)

2.
EP reference number: A6-0133/2007 / P6-TA-PROV(2007)0152
3.
Date of adoption of the Resolution: 25 April 2007

4.
Subject: Green Paper on Damages actions for breach of the EC antitrust rules
5.
Brief analysis/assessment of the resolution and requests made in it:

The resolution strongly supports the Commission’s objective of seeking to facilitate damage actions. In substance, the resolution's main message is that there is a need for measures to facilitate the bringing of actions for damages. It calls on the Commission to:

 “ prepare a White Paper with detailed proposals to facilitate the bringing of "stand alone" and "follow on" private actions claiming damages for behaviour in breach of the Community competition rules, which addresses, in a comprehensive manner, the issues raised in the Resolution and gives consideration, where appropriate, to an adequate legal framework; it also calls on the Commission to include therein proposals for strengthening the cooperation between all the authorities responsible for applying Community antitrust rules”.

Parliament indicated that Community competition rules would lack dissuasive effect, and their effectiveness would be compromised, if anyone acting in a proscribed manner were able to enjoy advantages on the market or immunity in respect of breaches of the rules due to obstacles to full claims for damages. Litigation by representatives of the public interest and victims should be facilitated. Citizens or businesses suffering damage as a result of a breach of competition law should have the opportunity to claim compensation for their losses.

The legal systems of the Member States should provide for effective civil law procedures whereby compensation can be claimed for damage resulting from breaches of competition law.

It was noted that in many cases there is an asymmetry of resources between the complainant and the defendant in legal proceedings for damages arising from anti-competitive behaviour.

Lastly, Parliament emphasised that it should play a co-legislative role in the field of competition law and that it should be kept regularly informed on the bringing of private legal actions.

6.
Response to the requests and overview of action taken, or intended to be taken, by the Commission:

The Commission takes note of the resolution and will give full consideration to its recommendations when drafting its forthcoming White Paper on damage actions.

	Point of the EP's Resolution
	Position of the Commission

	1. Points out that Community competition rules would lack dissuasive effect, and their effectiveness would be compromised, if anyone acting in a proscribed manner were able to enjoy advantages on the market or immunity in respect of breaches of the rules due to obstacles to full claims for damages; considers that the bringing of legal actions by the representatives of the public interest and victims should be facilitated;
	The Commission very much welcomes Parliament's clear support for the need to facilitate the bringing of legal actions by the representatives of the public interest and victims.

	2. Considers that citizens or businesses suffering damage as a result of a breach of competition law should have the opportunity to claim compensation for their losses;
	The Commission shares Parliament's view.

	3. Welcomes the fact that the Court of Justice has recognised the right of victims who have suffered losses as a result of anti-competitive behaviour to bring 'stand alone' or 'follow on' legal actions to obtain compensation; welcomes, therefore, the Green Paper on Damages as well as the preparatory works linked thereto;
	The Commission shares Parliament's view on the relevant jurisprudence of the Court of Justice and thanks the Parliament for its support for the Green Paper on Damage actions and the preparatory works linked thereto.

	4. Calls, with a view to promoting competition rather than litigation, for the promotion of swift and amicable out-of-court settlements and the facilitation of plea agreements in claims for damages arising from anti-competitive behaviour and points out that in the event that the party that is alleged to have infringed competition rules claims and proves that the damage has been compensated before the conclusion of the proceedings, this could be regarded as mitigating factor in setting the amount of damages to be awarded; also welcomes the fact that competition authorities in the European Union can to some extent perform an institutional arbitration role by administering arbitration procedures including appointing arbitrators at the request of the parties;
	The Commission is broadly favourable to settle​ments, but has doubts, particularly in a compensation based system, as to whether the payment of compensation to victims should be a mitigating factor in the setting of fines imposed by public enforcers. Any reduction in fines for the payment of compensation would reduce the de​terrent effect of public enforcement. It would also act as a disincentive to immunity applicants, who are a crucial element in the working of the entire system. Great care would have to be taken to ensure that any role which competition authorities might undertake in the area of arbitration does not deflect from their important public enforcement role. Competition authorities act in the public interest. Arbitrators act in the private interest of the parties.

	5. Considers, therefore, that the legal systems of the Member States should provide for effective civil law procedures whereby compensation can be claimed for damage resulting from breaches of competition law;
	The Commission welcomes Parliament's support for this objective, which is the underlying purpose of the Green Paper and will be further pursued through the forthcoming White Paper.

	6. Takes the view that instituting private actions should be complementary to and compatible with public enforcement, which, in turn, could become more strategic and selective in nature, focusing on the most important issues and significant cases; considers, however, that such change in focus should not constitute a justification for the under-resourcing of competition authorities;
	The Commission shares Parliament's view that instituting private actions should be complementary to and compatible with public enforcement.

	7. Calls for Articles 81 and 82 of the Treaty to be implemented uniformly, regardless of the administrative or judicial nature of the authority adopting the decision; takes the view that decisions adopted by judicial authorities should be consistent and reflect common principles of security and effectiveness that avoid distortions and inconsistencies within the European Union; considers that the objective should be to arrive at procedures and a situation in which a prior final ruling by a national competition authority (NCA) or national judicial authority is binding on all Member States insofar as the parties to and circumstances of the case are the same;
	The Commission agrees with the Parliament that both administrative and judicial authorities should strive to apply the competition rules in a uniform and coherent manner. The Commission notes Parliament's objective that a prior final ruling by a national competition authority (NCA) or national judicial authority should be binding on all Member States insofar as the parties to and circumstances of the case are the same. The Commission considers that this issue merits attention in the forthcoming White Paper.

	8. Emphasises that it is vital to provide judicial authorities with training in competition law in order to ensure the quality of their rulings, and to respect the essential importance of having proceedings handled by specialist or highly qualified bodies;
	Antitrust damage cases can give rise to complex issue of fact, law and economics. The Commission certainly sees the need to train judges so that they are in a position to manage these complex cases. Indeed continuous training and education of national judges in EU competition law is very important in order to ensure both effective and coherent application of those rules. Since 2002, the Commission has co-financed several training projects each year through its subsidy program with a budget of approximately € 800,000 per year. For the period 2007-2013 this activity is included in the draft specific programme on civil justice.

Whilst the Commission understands the need to ensure that national courts are appropriately qualified to deal with potentially complex competition cases, it is a matter for the Member States to decide on the organisation of their national judicial systems.

	9. Maintains that in order to protect competition and the rights of victims all judicial authorities implementing the Community competition rules should be able to adopt provisional measures, order measures of enquiry and make use of their powers of investigation where necessary;
	The Commission takes note of Parliament's recommendation. The Commission considers that the issue of evidence merits attention in the forthcoming White Paper.

	10. Stresses that, for the purposes of establishing the relevant facts in the application of Articles 81 and 82 of the Treaty, the national judicial authorities should enjoy powers comparable with those granted to the NCAs, and that, to ensure consistency, there is a need to strengthen cooperation between the NCAs and the national judicial authorities and among the national judicial authorities;
	The Commission takes note of Parliament's recommendation. The Commission considers that the issue of evidence merits attention in the forthcoming White Paper.

	11. Emphasises that the competent authorities implementing the Community competition rules should have uniform criteria for establishing the burden of proof; notes that it may be necessary to take into account asymmetry of information available to the parties; suggests that in legal proceedings, the facts should be deemed established when the competent judicial authority is satisfied of the existence of a breach and damage with a causative link;
	The Commission takes note of Parliament's recommendations on burden of proof and asymmetry of information. The Commission considers that the issues of burden of proof and asymmetry of information merit attention in the forthcoming White Paper.

	12. Calls for the judicial authorities responsible for applying competition law to be empowered to order access to information relevant to the outcome of actions in damages, subject to a prior hearing of the other party except in urgent cases, by way of proportionate measures under their supervision; points out that in accessing information relevant to the outcome of proceedings the legitimacy of professional secrecy in relations between lawyers and their clients, business secrets of economic players and legislation on official secrets must be respected; calls on the Commission to draw up, as swiftly as possible, a communication on the processing of confidential information by the authorities applying Community competition law;
	The Commission takes note of the Parliament's support for a system of court supervised disclosure of evidence between the parties in damages litigation and its opinion on the importance of protecting information covered by the obligation of professional secrecy. The Commission takes note of the suggestion that it should prepare a communication on the processing of confidential information by national courts. The underlying question is to what extent undertakings should be able to rely on the protection of confidential information in order to prevent it from being used in court.  Although it is correct that confidential information should be appropriately protected, the established rules under national law already provide for such appropriate protection, while at the same time allowing both parties and the court to have knowledge of all information that is relevant for the civil case.  The public consultation on the Green Paper did not reveal this issue as being problematic.

	15. Considers that the proposed regulation on the law applicable to non-contractual obligations (Rome II) should provide a satisfactory solution save where the anti-competitive behaviour affects competition in more than one Member State, and that consideration should therefore be given to introducing a specific rule relating to such cases;
	The Commission agrees with the Parliament that there is a need for a specific rule where the anti-competitive behaviour affects competition in more than one Member State.  In this respect, the Commission is confident that a balanced and effective solution will be found in the context of the Rome II Regulation.

	17. Emphasises that payments awarded to complainants should be compensatory and should not exceed the actual damage (damnum emergens) and losses ('lucrum cessans') suffered, in order to avoid unjust enrichment, and that the ability of the victim to mitigate the damage and losses may be taken into account; however in the case of cartels, suggests that first applicants cooperating with the competition authorities in leniency programmes should not be held jointly and severally liable with the other infringers, and that interest should be calculated from the date of the infringement;
	The Commission takes note of the Parliament's opinion on the subject of damages and joint and several liability, issues which the Commission considers to merit attention in the forthcoming White Paper.

	20. Concurs with case law of the Court of Justice that all victims should be able to bring legal actions; takes the view that Member States that make provision for actions for indirect losses should grant the defendant the possibility of asserting a passing-on defence in order to avoid the possibility of unjust enrichment; notes that it is therefore essential to have a mechanism for dealing with multiple small claims;
	The Commission notes Parliament's recommendation on the passing-on defence. The Commission considers that the issue of passing-on merits attention in the forthcoming White Paper.

	21. Takes the view that, in the interests of justice and or reasons of economy, speed and consistency, victims should be able voluntarily to bring collective actions, either directly or via organisations whose statutes have this as their object;
	The Commission welcomes steps that may reduce the costs of proceedings or improve the administration of justice. The Commission shares the view of the Parliament that there is a need to examine the possibility for the victims to bring collective actions since the mere joining of individual claims is not sufficient for reasons of economy and speed. The Commission considers that this issue merits attention in the forthcoming White Paper.

	22. Notes that in many cases there will be an asymmetry of resources between the complainant and the defendant in legal proceedings for damages arising from anti-competitive behaviour and that, in such cases, complainants should not be deterred from bringing well-founded actions for damages for fear of having to pay excessive legal costs, including the costs of the defendant in the event that the claim is unsuccessful; suggests, therefore, that judicial authorities should be able to take into account the different economic situation of the parties and, where appropriate, should make an assessment at the outset of proceedings; considers that the level of costs should be based on reasonable and objective criteria taking into account the nature of the trial, and should include the costs engendered by the legal proceedings;
	The Commission notes the suggestion of Parliament that judicial authorities should be able to take into account the different economic situation of the parties and, where appropriate, should make an assessment at the outset of proceedings. The Commission will consider Parliament's suggestion when drafting the White paper.

	23. Recommends that in the legal aid programmes that can legitimately be adopted to enable private actions to be brought more easily for damages arising from anti-competitive behaviour, clear-cut conditions be laid down as regards the supervision of the proceedings and the reimbursement of such aid, in particular in the event that the case is settled and the infringer is ordered to pay costs;
	The Commission takes note of Parliament's recommendation on legal aid programmes. The Commission will consider Parliament's recommendation when drafting the White paper.

	24. Considers that national limitation periods for actions for infringements of the Community competition rules should allow actions to be brought within one year of a decision by the Commission or an NCA finding that those rules have been infringed (or, in the event of an appeal, one year from the conclusion of such appeal); considers that where there is no such decision it should be possible to bring actions for damages for infringements of Article 81 or 82 of the Treaty, the Community competition rules, at any time during the period within which the Commission is entitled to take a decision imposing a fine for those infringements; considers that time should stop running for the period of any formal discussions or mediation between the parties;
	The Commission can agree with the need to address the issue of limitation periods. The Commission considers that this issue merits attention in the forthcoming White Paper on Damage actions. The White Paper will take into account the question of allowing an appropriate period following the publication of a prohibition decision to facilitate follow-on damages actions.

	25. Suggests that the limitation period applying to the right to claim compensation in the event of a breach of competition law be suspended from the time when the Commission or NCA in one or more Member States launches an investigation into such breach;
	The Commission can agree with the need to address the issue of limitation periods. The Commission considers that this issue merits attention in the forthcoming White Paper.

	26. Points out that instituting private actions for damages does not affect the powers or responsibilities that the Treaty confers on the Commission in the area of competition law;
	The Commission notes and agrees with this statement of the Parliament, which is fully in line with the principle that private actions should be complementary to and compatible with public enforcement.

	27. Urges the Commission to adopt, as swiftly as possible, guidelines for the provision of assistance to the parties in quantifying the damage they have suffered and establishing the causal link; calls also for priority to be given to drawing up a communication on bringing independent legal actions, which includes recommendations for the filing of claims and examples for the most frequent cases;
	The Commission will give serious consideration to the request for guidelines on the quantification of damages in antitrust damage cases. The issue of causation is a necessary element of any damages claim. A difference must be made between the legal notion of causation and the evidence showing in a given case that the requirement is fulfilled. Proof of causation can be highly complex in antitrust cases. However, while there is some divergence between Member States, in the public consultation stakeholders have, in general, not identified a need to clarify the legal notion of causation. Nevertheless, the Commission will give consideration to Parliament's recommendation when drafting the White Paper. The Commission will also consider the request for a communication which summarises how to bring independent legal actions in each of the numerous legal systems in the EU.

	28. Calls on the Commission to prepare a White Paper with detailed proposals to facilitate the bringing of 'stand alone' and 'follow on' private actions claiming damages for behaviour in breach of the Community competition rules, which addresses, in a comprehensive manner, the issues raised in this Resolution and gives consideration, where appropriate, to an adequate legal framework; also calls on the Commission to include therein proposals for strengthening the cooperation between all the authorities responsible for applying Community competition rules;
	The Commission is currently drafting the White Paper and will take Parliament's proposals, recommendations, and suggestions into account in that context and as indicated in the present note.

	29. Considers that any Commission initiative governing the right of victims to claim damages before the national judicial authorities must be accompanied by an impact assessment;
	The Commission has undertaken to carry out an impact assessment which will accompany the White Paper.

	30. Calls on the Commission to work closely with the competent national authorities of the Member States in order to mitigate any cross-border obstacles that prevent EU citizens and businesses from filing cross-border damages claims in cases of breaches of Community competition rules in Member States; considers that, if necessary, the Commission should take legal action to remove such obstacles;
	In addition to the other obstacles addressed by the Parliament proposals, recommendations and suggestions, the Commission will give due consideration to Parliament's call for the Commission to work closely with the competent national authorities of the Member States in order to mitigate any cross-border obstacles that prevent EU citizens and businesses from filing cross-border damages claims.  The Commission notes that the current legal framework consisting of, inter alia, Council Regulation (EC) 44/2001 on jurisdiction and the enforcement of judgments in civil and commercial matters, Council Regulation (EC) 1206/2001 on cooperation between the courts of the Member States in the taking of evidence in civil or commercial matters, and the forthcoming Rome II Regulation on the law applicable to non-contractual obligations are helpful tools for cross border actions. 

	31. Urges those Member States in which citizens and businesses do not yet have such an effective right to claim compensation, to adapt their civil procedural law;
	The Commission welcomes Parliament's recommendation to the Member States to adapt their civil procedural laws and thereby facilitate an effective damages regime.

	32. Emphasises that Parliament should play a co-legislative role in the field of competition law and that it should be kept regularly informed on the bringing of private legal actions;
	The Commission welcomes the fact that Parliament follows competition policy developments closely. The Treaty does not, however, foresee a co-decision procedure in the field of competition. The Commission nevertheless has a policy of informing Parliament of its major policy initiatives in this area and pays particular attention to the relevant opinions of the Parliament.
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