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4. Subject: Commission’s report on competition policy 2005

5. Brief analysis / assessment of resolution and requests made in it: 

The resolution supports the competition policy pursued by the EU in general and notes the key role that competition policy can play in achieving the Lisbon Strategy goals. It welcomes, in particular, the Commission's action to modernise competition policy, its reinforced stance on combating cartels, its renewed targeting of unauthorised state aid, its sector inquiries and the increasing use of a more economic-based approach in enforcement (paragraphs 1, 3, 16, 18, 20, 27, 31, 38 and 39).

It renews its call for an increased role of Parliament in the formulation of competition law, including the promotion of co-decision powers in this field. It calls on the Commission to reduce the uncertainty caused by diverging interpretations of EC competition law by national courts. It urges the Commission to clarify the application of competition rules to services of general economic interest. It expresses concerns about the excessive delay in the processes of recovery of unauthorised State aid. It expresses concerns at the relative failure to date in achieving genuine competition in the energy markets and underlines that the completion of ownership unbundling should be given stronger priority.

It calls on the Commission to ensure that State aid does not result in distorted competition in terms of provoking the relocation of companies from one Member State to another. It considers that State aid policy must focus on aid practices by third-country governments in relation to competitors, but suggests that preference should be given to cooperation and mutual recognition rather than subsidy competition.

6. Response to requests and overview of action taken or intended to be taken by the Commission:

Paragraphs 8, 10 and 17: notes that competition policy can play a key role towards achieving the Lisbon Strategy goals, that inadequate implementation of State aid recovery decisions by Member States presents a serious threat to fair competition and that the requirement of legal and functional unbundling has proven insufficient to create competitive markets in gas and electricity.

The Commission agrees with the European Parliament on these points.

Paragraphs 7, 24, 26, 30, 32 and 33: calls for the need to coordinate the dual instruments of damages actions and leniency procedures, recalls the Commission's commitment to reviewing the "two-thirds rule", calls on the Commission to increase its vigilance as regards merger remedy enforcement, calls for follow-up and open reporting on the development of State aid and suggests further efforts by the Commission to harmonise national State aid practices.
The Commission confirms that work continues in relation to private compensation for anti-competitive conduct, on the possible revision of the two-thirds rule of the Merger Regulation, on ex-post evaluation of merger decisions and of the competitive effects of the Commission's decision making in the fields of mergers, on follow-up and reporting on the development of State aid and on exchanging information on efforts to increase the efficiency and effectiveness of State aid.

Paragraph 4: calls for the reduction of uncertainty caused by diverging interpretations of EC competition law by national courts and the discrepancies in speed, content and enforcement of final decisions; calls on the Commission to consider the creation of a network of judicial authorities.
The organisation and operation of national judicial systems is not a matter for the Commission, but rather for the Member States.

The Commission acknowledges the need for coherent application of the EC competition rules by national courts. Taking into account the independence of the judiciary, the Commission particularly welcomes judge-steered initiatives such as the Association of European Competition Law Judges. Since 2002, the Commission has also implemented a grant programme intended to finance the training of national judges in the application of European competition law and the creation of cooperation networks between national judges.

Paragraph 5: calls for further clarification of the competition rules and their practical application concerning services of general economic interest.
The question of public services is a cross-cutting issue of great importance. As concerns competition policy, particular attention has been given to the financing of public services through State aid. The Commission's 2005 package is in place and Member States need to implement it (by delivering on transparency, clear entrustments, no overcompensation). The Commission will do its job in monitoring Member States' application of the rules and will continue to assess individual cases as appropriate. The Commission will undertake an evaluation of the package in 2009.

The Commission also notes that following agreement between the co-legislators in May 2007, an EU Regulation for Public Passenger Transport will soon be published dealing with public services obligations for road and rail transport.

Paragraph 11: calls on the Commission to consider carefully how tax competition among Member States is affected by certain taxation practices, especially in relation to companies.
Under Articles 87 and 88 of the EC Treaty the Commission has autonomous powers to assess tax measures affecting competition, but only when these measures fulfil the conditions for being considered State aid.

To be considered State aid, tax measures must, amongst other conditions, be selective in nature, meaning that they do not constitute general measures. Following the adoption of the Code of Conduct for business taxation in 1997, and upon request of the Council, the Commission issued in 1998 a Notice on the application of the State aid rules to measures relating to direct business taxation and started, in the context of its responsibility for state aid control, reviewing the tax schemes scrutinized by the Code of Conduct Group, including those where potentially harmful features had been identified.
In this context the Commission has indeed challenged a series of national measures targeting among others offshore and intra-group activities. As announced in the 1998 Commission notice, in doing so the Commission has taken due account, inter alia, of the negative effects of some measures brought into light by the work of the Code of conduct on business taxation.
Paragraph 14: argues for an increased role of the Parliament in the formulation of competition law, including the promotion of co-decision powers.
The Commission greatly appreciates that Parliament follows competition policy closely and makes a valuable contribution to the further development of this policy.

The Commission has a policy of informing the Parliament of its major policy initiatives in this area in the context of a regular policy dialogue, and pays particular attention to the relevant opinions of the Parliament. The Treaty does not, however, foresee a co-decision procedure in the field of competition.
Paragraph 36: considers that EC State aid policy must focus on aid practices by third-country governments in relation to competitors; suggests that a balance should be achieved by giving preference to efforts regarding cooperation and mutual recognition, rather than through subsidy competition.
The objective of EC State aid policy is to ensure undistorted competition in the internal market. At the same time, the EU needs to be able to respond to unfair foreign subsidies. The right instrument for that is the common commercial policy, which is currently under review in order to become more effective in opening markets abroad and responding to unfair foreign practices.

In parallel, the Commission is engaging in regulatory dialogues and advocates greater convergence of State aid rules internationally. For example, the forthcoming negotiations of Free Trade Agreements with many of the EU's trading partners like South Korea or India offer an opportunity to press this point.

The Commission shares the view that subsidy competition, induced e.g. through matching aid, can only be detrimental to EU interests: it would undermine the EU's cohesion policy, it would lead to damaging subsidy races within the EU, and consequently larger intra-EU competition distortions. The risk of WTO litigation should not be overlooked either.
Paragraph 37: recalls the need to guarantee that compliance with EC targets on climate control, combined with environmental State aid, across different countries and sectors, are compatible with competition objectives.
The Commission agrees that there is a need to ensure the right approach to the interaction between competition policy and the Community's targets on climate control. The Commission is indeed ensuring a coherent approach in this regard, as is demonstrated by the two draft State aid instruments presented in recent months: the draft general block exemption and the draft environmental guidelines, revising the existing guidelines dating from 2001.

The draft general block exemption allows for an important number of State aid measures to be provided in a simplified framework and without obligation of advance notification. These include investment aid for energy saving, investment aid to exploit renewable energy sources and aid in the form of environmental tax reductions.

The draft guidelines allow for higher aid intensities being provided in a number of areas which are crucial for climate control. These include energy saving and renewable energy.
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