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8.
Commission’s position: The Commission accepts some of the amendments.

Of the 54 amendments adopted, the Commission can accept 28 of them as they stand (3, 4, 5, 6, 7, 9, 11, 13, 14, 18, 19, 21, 22, 24, 26, 27, 28, 29, 30, 34, 37, 38, 39, 43, 51, 52, 53 and 56), 5 in principle (1, 12, 20, 44 and 49), 6 subject to drafting changes (8, 10, 23, 31, 32 and 36) and 3 in part (33, 45 and 47). On the other hand, it is unable to support 12 amendments (2, 15, 16, 17, 25, 35, 40, 41, 42, 46, 48 and 50).

Amendments accepted in principle

Amendment 1 is acceptable as regards its purpose, which is to strengthen the monitoring of compliance with the obligations linked to the granting of licences. It would, however, be more appropriate at the present time to refer to the need to ensure transparency and to submit the financial situation of operators to constant monitoring, rather than to provide for joint control by the Commission and the Member States. A possible new wording would be:
"In order to avoid a distortion of competition arising from the different application of the rules at national level, it is necessary to reinforce the financial oversight of all Community air carriers by Member States."
Amendment 12 is acceptable as regards its purpose, but the idea it contains is already present in amendment 11.

The Commission supports the objective of amendment 20. But it is not necessary since the definition of principal place of business in Article 2 already clarifies the link between the licence and the AOC and the need for a single national authority that is responsible for it.

The Commission can accept in principle amendment 44 deleting Article 23, which confined to Community carriers alone the possibility of offering the lowest fares. However, it feels that Article 22 ("Pricing freedom") should then give carriers from non-member countries the benefit of total pricing freedom only if there is a reciprocal benefit for Community carriers.

Lastly, the Commission agrees with the principle of amendment 49 of ensuring price transparency by showing separately taxes, fees and charges included in the price. As this principle is already stated in Article 24(1), as amended, the reference is redundant. In addition it should be redrafted as follows: "Consumers should be provided with a full breakdown of any taxes, charges, surcharges and fees included in the final price."
Amendments accepted subject to redrafting
The Commission agrees that a definition of the principal place of business should be inserted (amendment 8). But it would prefer a fuller version in order to ensure that the State issuing the licence is clearly responsible for supervising the air carrier as regards financial situation and safety. The Commission also considers that the diriment criterion should be responsibility for financial control and airworthiness rather than the place where the carrier carries out a significant part of its operational activities. The definition would be as follows: "Principal place of business" means the head office or registered office of a Community air carrier in the Member State within which the principal financial functions and operational control, including continued airworthiness management, of the Community air carrier are exercised."
Amendment 10 is useful for the clarification of local flights. The Commission would suggest, for reasons of proper legislative drafting, that Article 3(3) should simply mention "local flights" and that the definition requested by Parliament appear in Article 2.

Amendment 23 is acceptable to the Commission. It would, however, suggest clarifying the text by replacing "scheduled and non-scheduled services" with "air service", which is the term defined in Article 2. A further point to be clarified is the reference to the number of aircraft. It would read: a) in advance of any plans for the operation of a new air service to a continent or a world region not previously served, change or any other substantial change in the scale of its activities, including, but not limited to, changes in the type or number of aircraft used".
The Commission endorses the spirit of amendment 31 and the adjustments proposed. But it feels that the text could be clarified by insisting on safety standards and on the conditions for short-term wet-leasing. The Commission also considers that the operational difficulties should not necessarily be "unforeseen": what is important is that the duration is limited to what is strictly needed to resolve these difficulties.
The article could then read:
"A Community air carrier wet leasing aircraft registered in a third country from another undertaking shall obtain prior approval for the operation from the competent authority. The competent authority may grant an approval if:

a)
the Community air carrier demonstrates to the satisfaction of the competent authority that safety standards equivalent to those imposed by Community or national law are met; and

b)
one of the following conditions is fulfilled:

i)
the Community air carrier justifies such leasing on the basis of exceptional needs, in which case an approval may be granted for a period of up to seven months that may be renewed once for up to seven months, or

ii)
the Community air carrier demonstrates that the leasing is necessary to satisfy seasonal capacity needs, which cannot reasonably be satisfied through leasing aircraft registered within the Community, in which case the approval may be renewed; or

iii)
the Community air carrier demonstrates that the leasing is necessary to overcome operational difficulties and it is not possible or reasonable to lease aircraft registered within the Community, in which case the approval shall be of limited duration strictly necessary for overcoming the difficulties.

Amendment 32 is acceptable but the wording should be in harmony with amendment 31.
Amendment 36, which clarifies the scope of the article on "code sharing", is also acceptable as regards the substance. But the Commission feels that it should be worded in such a way as to allow a Member State to impose restrictions on code sharing if the third country does not offer similar opportunities in return. The reference to the provisions of bilateral agreements between Member States and third countries must therefore be dropped, especially as it maintains the existing restrictions. The amended article could then read as follows (with an additional paragraph):

"Notwithstanding the provisions of bilateral agreements between Member States, and subject to the Community competition rules applicable to undertakings, Community air carriers shall be permitted by the Member State(s) concerned to combine air services and to enter into code share arrangements with any air carrier on air services to, from or via any airport in their territory from or to any point(s) in third countries.

A Member State may, in the framework of the bilateral air service agreement with the third country concerned, impose restrictions on code-share arrangements between Community air carriers and air carriers of a third country, in particular if the third country concerned does not allow similar commercial opportunities to Community air carriers operating from the Member State concerned. In doing so, Member States shall ensure that restrictions imposed under such agreements do not restrict competition and are non-discriminatory between Community air carriers and that they are not more restrictive than necessary."

Amendments accepted in part
The Commission endorses amendment 33 in that it provides in cases of leasing that all safety standards equivalent to those imposed in the relevant Community law are to be applied. But it is not necessary in this case to refer to dry-leasing, as this is always under the AOC of the lessee (controlled by the competent authority of the Member State).

Amendment 45 is about the scope of the chapter on pricing. The Commission has no problems with accepting the amendments, which extends the scope of the information and non-discrimination obligation to all flights from a Community airport, i.e. including flights operated by third-country carriers. But it believes that the amendment goes too far in providing that these obligations should also apply to flights to a Community airport. This point creates contradictory legal obligations for Community carriers, confronted with divergences between the legislation of the country and the Community regulation. It is also confusing for passengers, who would no longer be able to compare fares between Community carriers and third-country carriers.

The Commission is in agreement with amendment 47, which would authorise access to air fares rather than set them. But it considers the new second paragraph to be redundant and confusing. This confusion could ultimately restrict the commercial freedom of air carriers, which is recognised elsewhere. The Commission would there suggest dropping this second paragraph, which in substance does no more than repeat the principle set out in the first paragraph.

Amendments rejected
Amendment 2 defines in Article 1 the scope of Chapter 4 on pricing. This is not necessary and could cause confusion. It would also extend application to Community carriers alone in the case of flights from third countries, something rejected by the Commission (see supra – amendment 45).
Amendments 15 and 17 create new rights for passengers in the event of bankruptcy. They are not acceptable to the Commission as they stand. While the Commission can endorse the principle of making the granting of a licence subject to the obligation for carriers to take out insurance cover to refund fares and repatriate passengers in the event of bankruptcy or the revocation of the licence, it feels that, before actually imposing an insurance obligation in this regulation, the feasibility should first be assessed and all the implications considered. It would also point out that the new articles create stricter obligations to guarantee and oversee the sound economic and financial situation of carriers. And the obligation that "Each applicant shall establish provisions to avoid or mitigate the negative social consequences of bankruptcy" (amendment 17) is very vague and open to diverging interpretations. The Commission considers that this has to do with national bankruptcy law and is out of place in this sectoral regulation.

Amendment 16 adds an obligation for the air carrier to have a net capital of €100 000. Points a) and b) of this article already require air carriers to cover their obligations and costs. There is no point in adding a net capital requirement.
Amendment 25 provides for the suspension or revocation of the licence if there are reasonable grounds for suspecting that the carrier can no longer meet its obligations. The Commission is not able to support a decision based on suspicion alone and which, in any case, is superfluous since other provisions in the regulation make it possible to keep a close watch on a company running into difficulties and to withdraw or suspend the licence if necessary.

Amendment 35 adds a specific article reading: "With respect to employees of a Community air carrier operating air services from an operational base outside the territory of the Member State where that Community air carrier has its principal place of business, Member States shall ensure the proper application of Community and national legislation in the social field". Apart from the fact that this obligation already flows from the Treaty and national legislation, this sectoral regulation is probably not the right place for dealing with this matter. While understanding Parliament's concern, the Commission takes the view that this is something that does not have to do with air transport alone and should be dealt with in a more general context. But it is prepared to accept a reference in a recital (amendment 56 accepted). The Commission will also consider how it can act on the resolution requesting it to propose social legislation for air transport, taking as its basis the study currently being conducted by DG TREN on the impact of the internal air transport market on employment and working conditions.

Amendments 40, 41 and 42 have to do with the distribution of traffic between airports. The Commission finds the requirements imposed too rigid and likely to turn out unenforceable. These amendments would mean accepting synergies only if:

· the airports are located in the same conurbation: the Commission's view is that they must serve the same conurbation without necessarily being located there;
· they are linked to the city they serve by public transport taking less than an hour: this is an arbitrary time-span which is not always applicable at existing airports;
· they are linked to one another: this is inappropriate in this regulation. The need for such links between airports should be analysed on a case-by-case basis to take account of the diversity of situations in Europe.
On fares, amendments 46 and 48 are too prescriptive and make fare details more complex by being too pernickety about the structure. The regulation does not need to go so far and it is better to leave it to carriers to determine their own pricing practices as long as the passenger is aware, before purchasing, of the total price (fare plus charges, taxes and costs). There is no need for the prices advertised to give the breakdown by type of charges and other costs.

Amendment 50 on the transparency of security taxes and charges poses two problems. It imposes an additional requirement concerning information to be shown on the ticket or to be supplied to passengers which could be disproportionate in terms of implementation. It also concerns the issue of the assignment of resources arising from security taxes and charges. While the Commission is sympathetic to this request, it does not think that this regulation is the right legislative instrument. It would add that the matter is dealt with in the proposal for a Parliament and Council Directive on airport charges (COM(2006)820 – Article 9).

9.
Outlook for adoption of the amended proposal: At the meeting of the Council Aviation Group on 23 July 2007, the Commission announced which of Parliament's amendments it had accepted in plenary, thereby amending its proposal orally.

10.
Outlook for adoption: Pending Parliament's opinion at first reading, the Council reached a general approach on 8 June 2007. It should reach a political agreement before the end of 2007, under the Portuguese Presidency. The instrument could be adopted at second reading.
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