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5.
Brief analysis/assessment of resolution and requests made in it:

This resolution is as a first step in addressing the issue of consumers' confidence in the "digital environment". The "digital environment" is broadly defined as "confidence when using information and communication technologies for e-commerce, information services, digital communication and entertainment". The resolution draws attention to the low level of cross-border online shopping, as well as to existing legal fragmentation and possible barriers to the development of the Internal Market, which results in market fragmentation. The resolution calls on the Commission to act on the various issues identified, especially on: simplification of the legal framework, clarification of applicable laws (especially for e-Commerce transactions, copyrighted material, information society services, privacy and data protection), enhancement of consumer redress mechanisms and creation of a European trustmark scheme.

The overall objectives of the resolution and the analysis of the issues at stake are broadly in line with the Commission focus on its Citizens' Agenda, as well as the Single Market Review, which aim at establishing a clearer link between EU policies and the concrete benefits for EU citizens.

The resolution is also very supportive of several Commission initiatives and contains numerous other requests calling on the Commission to develop specific initiatives.

6.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

The Commission welcomes the resolution of the European Parliament and agrees with the diagnosis that Information and Communication Technologies (ICT) play an increasing role in our societies, create a range of opportunities for businesses and consumers alike. E-commerce, in particular, has great potential to improve consumer welfare, by making a greater range of products available, boosting price competition and developing new markets. Consumer confidence is key in taking advantage of these opportunities. E-commerce could also open-up new markets and ease cross-border trade, instead of the current situation of retail markets largely fragmented along national lines.

Regarding the idea of a charter of user rights in relation to digital content (paragraphs 25 to 28), the Commission recognises that market players are not sufficiently aware of rights and obligations in the digital environment. Taking into account time constraints and ongoing developments, the Commission is disposed to prepare a guide explaining rights and obligations of information society players, including consumers, under existing applicable Community legislation. However, the Commission also stresses that this exercise should not cover consumer contractual legislation currently in the middle of a review, nor question the existing legislation. Such a guide could nevertheless explain the current rules applicable to information society services, and technological protections, to the protection of personal data, and security on the Internet. It could spell out their interaction as regards right holders' prerogatives on copyrighted material and effects on consumers in terms of permitted and prohibited behaviour.

In relation to the European Trustmark scheme (paragraphs 19 to 24) for cross-border e-commerce, the Commission agrees that in principle, a European trustmark scheme would be welcome. However, in practice, the Commission has already explored the idea (e-Confidence initiative
), and reported that such a trustmark scheme would not work without several pre-conditions being fulfilled, including a more harmonised and coherent set of rights and obligations for consumers and SMEs engaged in cross-border transactions. Current differences between countries in consumer protection legislation mean that this idea might be more feasible in the future, after the review of consumer protection legislation. Experience at national level shows that there is little enthusiasm among businesses for such schemes, that they are often poorly enforced and there are many difficulties to guarantee the independence of the organisations issuing trustmarks. Established brands do not see added value of such schemes and smaller businesses do not have economic incentives to invest and comply with them. Studies also indicate that consumers do not recognise trustmarks. Such an initiative will therefore require substantive public funding, without a clear likelihood of results. The Commission would therefore, in accordance with the European Parliament resolution, re-examine the case for a European trustmark when the obstacles to the retail side of the Internal Market have been removed. 

In relation to the creation of standard contracts and general conditions for e-commerce (paragraphs 2 and 15 to 17), the Commission will consider, in the follow-up to the Green Paper on the Review of the Consumer Acquis, the role of optional standardised contracts as a solution to the fragmentation of consumer protection laws.

For the time being, the Commission has not pursued this idea. In the context of its 2005 First Annual Progress Report on European Contract Law and the Revision of the Acquis the Commission announced that it did not consider opportune to pursue the idea of promoting the development by private parties of EU-wide Standard Terms and Conditions (“STCs”). In the same Progress Report, the Commission also commented on the appropriateness of an optional instrument in contract law and took note of the debate on a so-called “26th regime” in the area of financial services. In the field of financial services, the Commission indicated, in the White Paper on Financial Services Policy 2005-2010 that it remains open, but is yet to be convinced that optional instruments can bring significant benefits to market participants. The Green Paper on Retail Financial Services (COM(2007) 226) indicates that there could be benefits for both consumers and financial services providers, if optional simplified, standardised financial services, such as basic bank accounts, could be offered and that further work could be undertaken to assess the need for, feasibility and usefulness of such optional standardised products.

It is, however, also to be stressed that Article 22 b) of the Commission proposal for a Regulation of the European Parliament and of the Council on the law applicable to contractual obligations (Rome I – COM(2005)650) expressly mentions the "application or adoption of acts of the institutions of the European Communities which govern contractual obligations and which, by virtue of the will of the parties, apply in conflict-of-law situations". The purpose of this provision is "to secure consistency with a possible optional instrument in the context of the European Contract Law project".

As regards the consumers’ legal protection in the digital environment (paragraphs 36 to 44, an in particular paragraphs 39, 40, 41, 43 and 44), the Commission welcomes the views of the European Parliament on several options set out in its Green Paper on the Review of the Consumer Acquis (COM(2006) 744) and will take them into account when proposing a follow-up to the Green Paper. The Commission is currently examining in detail the responses received and the ways to best address them, in order to improve the quality of consumer protection legislation and remove barriers to trade resulting from regulatory fragmentation. Issues to be considered in the context of the Review include a common legal definition of a consumer, the legal framework for online auctions, pre-contractual information requirements, the possible extension of consumer protection rules on defective goods to digital content – e.g. software or music downloads.

Regarding the extension of Consumer Protection Cooperation Regulation (CPC) to third countries and the creation of a European early-warning system, including a database (paragraphs 8 and 10), the Commission welcomes the European Parliament's call to further develop the network of national enforcement administrations. The CPC, which entered into force at the end of 2006, has established such a network, and acts as an early-warning system: if one of the 15 EU Directives protecting the interests of consumers is infringed, or even likely to be infringed (e.g. e-commerce directive or unfair commercial practices directive), the national competent authority of the consumer may request an immediate action from the national authority based in the country of business. Enforcement action may follow within hours and, in case of online traders, the web site of the perpetrator can be shut down quickly. The EU is looking for partners in third countries for its enforcement activities (information exchange, investigation and measure taking) and will be able to increase the level of protection for consumers and honest business. The obvious partners are neighbouring countries and OECD countries.

In response to the European Parliament's call to support a suitable framework that would enhance consumer confidence, improve the quality of legislation and create a more attractive business environment (paragraph 1) as well as to concerns over the fragmentation of the Internal Market (paragraphs 29 to 33), the Commission would stress that the Consumer Policy Strategy 2007-2013 (COM(2007) 99) aims at contributing to remedy the situation where the Internal Market is fragmented along national lines. One of the aims of the Review of the Consumer Acquis, which is one of the cornerstones of the Strategy, is to reduce the regulatory fragmentation of the Internal Market by targeted harmonisation of those issues which cause particular problems for consumers and businesses. The Directive on Services in the Internal Market, due to be implemented by the end of 2009, already aims at consolidating the Internal Market for the provision of services. Moreover, the Commission investigates cases of territorial licensing which may conflict with the principles of the Internal Market.

Concerning the request of the Parliament to provide ADR opportunities for consumers (paragraph 45), the Commission would like to recall that it has proposed a directive on mediation in civil and commercial matters which provides adequate legal guarantees for the use of mediation and covers consumer disputes.

Furthermore, it would also recall existing Commission Recommendations applicable to out-of-court settlement of consumer disputes (Recommendations 98/257/EC and 2001/310/EC) which set guarantees that out of court schemes should offer to their users. These guarantees also apply to Alternative Dispute Resolution (ADR) schemes dealing with business to consumers online disputes.

The Commission would also like to mention several initiatives of interest to the European Parliament, in light of the resolution. As regards the e-inclusion initiative (paragraph 4), the Commission will adopt in November 2007 a Communication on e-inclusion aspects. This Communication, which is part of the i2010 initiative, will set up a framework for action and provides dissemination and coordination actions for 2008. In relation with coordination of, and support for, European self-regulatory codices (paragraph 10), the Commission has already provided support in the framework of Safer Internet Plus Programme to the Quatro project and, together with the European Economic and Social Committee, is setting-up a public database on EU self- and co-regulation to spread best practises and that will also help meeting the commitment made in the Inter-institutional Agreement on Better Lawmaking (2003) that the Commission will inform the European Parliament and the Council of good practices in the area of self-regulation. Once operational, the database can also be a useful marketing and communication tool for the private owners of self-regulation codes. As a general point, the Commission would like to recall that according to the Inter-institutional Agreement alternative regulation mechanisms should only be used in suitable cases, and that in areas where the Union has legislative powers the possibility of putting forward a proposal for a legislative act remains open, including at the request of the legislative authority or in the event of failure of the self-regulatory practice.

Concerning the request of Parliament that all legislative proposals relating to the internal market should be accompanied by an impact study (paragraph 10), the Commission would like to point out that the scope for application of its impact assessment guidelines is currently limited to initiatives which are included in the Commission's Legislative and Work Programme and some additional selected initiatives outside of that. The Commission's impact assessment system has recently been evaluated by external experts and improvements to the scope of application will be applied as of the Commission's Legislative and Work Programme 2008, in line with the principle of proportionate analysis, meaning that not all Commission initiatives will undergo a (full) impact analysis. As relating to the security of online transactions and security on the Internet (paragraphs 10 and 46), the Commission, in its Communication on a strategy for a secure Information Society
, mandated the European Network and Information Security Agency (ENISA) to study the feasibility of creating a European multilingual information sharing and alert system, which would build upon and link together existing or planned national public and private initiatives, invited the private sector to stimulate the deployment of security-enhancing products and services to prevent and fight ID theft and other privacy-intrusive attacks, and also published a Communication Promoting Data Protection by Privacy Enhancing Technologies
. In relation to the transparency requirements in electronic communications (paragraph 18), the Commission will adopt in October 2007 a set of rules amending the existing electronic communications framework. The transparency and publication of information to end-users is one of the new measures which will be introduced in this framework.
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