European Parliament resolution on specific problems in the transposition and implementation of public procurement legislation and its relation to the Lisbon Agenda
1.
Rapporteur: Arlene McCarthy (PSE/UK)

2.
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Date of adoption of the resolution: 20 June 2007
4.
Subject: the transposition and implementation of public procurement rules
5.
Brief analysis/assessment of the resolution and requests made in it:
The resolution comprises a whole range of initiatives addressed to Member States and the Commission possibly to be announced in an action plan.

First of all, the resolution requests the Commission and Member States to ensure quick and correct transposition of the public procurement Directives of 2004 (2004/17 and 2004/18). It points out that 7 out of 27 Member States have not yet transposed these Directives. Member States should make full use of the Commission's offer of assistance in the transposition process. The resolution also encourages Member States to transpose all the optional elements of the Directives. These are procedures and purchasing techniques that Member States are free to implement or not. It also requests the Commission and Member States to tackle persistent enforcement problems. The resolution refers in particular to illegal direct awards that are carried out without following any tender procedure. To achieve this aim Parliament suggests further efforts by Member States to ensure that procurement law is respected and stresses the value of informal dispute settlement mechanisms in this context. Furthermore, it proposes setting up national advisory agencies to assist contracting authorities and tenderers as well as additional human resources for the Commission. Member States are also encouraged to adopt electronic purchasing techniques. In addition, Parliament urges the Commission and Member States to work together towards increasing the capacity for better data collection on public procurement.

The resolution calls for the publication of guidance on the application of social criteria in the procurement process and emphasizes the importance of pre-commercial procurement, research and development programmes, where risks and benefits are shared between procurers and suppliers, for driving innovation in the EU.

Finally, the resolution also promotes the exchange of best practice among Member States and additional training of procurers to improve professionalism.

6.
Response to the requests and overview of action taken, or intended to be taken, by the Commission:
Since the resolution touches upon a whole range of diverse actions, the recommendations contained in it cannot be followed up by one single initiative, but require a whole range of different measures, which partly are already underway and now receive further support through Parliament's resolution.

On the transposition of the public procurement Directives the situation has considerably improved recently. Another two Member States have already transposed with the remaining five aiming for transposition by the end of the year.

All Member States which have transposed the Directives have chosen to implement all optional elements of the Directives, except for Germany and Hungary. These two Member States have not yet transposed some of the optional legal instruments. They are, however, planning to complete their transposition at a later stage. The Commission continues to offer any possible assistance to the Member States that have not yet fully transposed the Directives.

Some suggestions on improving the application of Community procurement law are related to current discussions inside the Commission on how to ensure the correct application of Community law with a view to the adoption of a communication, as already signalled last year in the Strategic Review of Better Regulation in the European Union.
 The Commission services will in any event continue to encourage the members of the Public Procurement Network (PPN) to evolve into a network of national contact points for contracting authorities and tenderers.

The Commission will also monitor closely the transposition of the Directives coordinating national remedies, which should be formally adopted before the end of the year. Once in place these Directives will ensure that all illegal direct awards that are brought to the attention of the national review bodies are sanctioned.

Furthermore, the Commission has already issued an action plan encouraging Member States to use electronic procurement. It is in constant contact with Member States to assist in the adoption of electronic procurement procedures.

Finally, the Commission is already working closely with Member States in the economic and statistical working group of the Advisory Committee on Public Contracts to develop monitoring tools and automated and improved mechanisms for collecting statistical data. To make sure that there is a reliable overview over all contracts awarded on the basis of the procurement Directives, a recently implemented reminder service is now helping contracting authorities or entities to remember their obligations to publish contract award notices. Generally, the increased use of on-line forms for all types of notices in the procurement procedure has greatly improved the quality of the data available in the Supplement to the Official Journal of the European Union through its online version Tenders Electronic Daily.

The Commission services are currently launching a study on the application of social criteria as suggested by the resolution. Guidance on pre-commercial procurement and how to implement pre-commercial procurement in line with procurement law is also being looked at.

Finally, the Commission services will continue to support and reinforce the exchange of best practices via the Advisory Committee on Public Procurement but also other channels such as the Public Procurement Network (PPN), which both regroup government officials working on public procurement.
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