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3.
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4.
Subject: Modernising labour law to meet the challenges of the 21st century

5.
Brief analysis/assessment of the resolution and of requests made in it:

The Parliament's Resolution responds positively to the Commission's Green Paper by identifying a Community dimension to the resolution of many of the problem issues for labour law identified therein. The Parliament's assertion of a key role for the Commission in responding to these problems is identified in a series of points which focus on:

1. Treaty competences in social policy field and subsidiarity issues;

2. Better implementation of Community law in the social policy field and its possible extension in some areas;

3. The conduct of Social Dialogue and its relation to the Better Regulation agenda;

4. The development of the Open Method of Coordination of employment policies.
The resolution also contains some strong criticisms of the Commission for (i) failing to consult the EU Social Partners in the manner provided under Article 138 EC rather than conducting a public consultation through a Green Paper; (ii) criticising the definition of flexicurity in the Green Paper as too narrow; and (iii) rejecting the analytical framework in the Green Paper, alleging that it treated the standard indefinite employment contract as outdated and as an obstacle to employment growth and improved economic dynamism.

6.
Response to the requests and outlook regarding the action that the Commission has taken or intends to take:

The Commission welcomes the Parliament's report as a well-balanced contribution to the debate launched by the Green Paper. The Resolution seeks to identify approaches to law reform and better regulation that fully respect Member States' competence in the field of labour law as well as their industrial relations and collective bargaining traditions and practice. The broad basis of support for the Parliament's Resolution will assist the Commission in identifying the options for the development of European labour law which it intends to present in a follow-up Communication.
The Commission welcomes the endorsement in principle which the Parliament's Resolution gives to:

· viewing flexibility and security as mutually reinforcing factors that contribute to productivity and job quality;

· the adoption of a life cycle approach to developing employment security;affording basic protection to all workers regardless of their contractual situation;
· assisting workers in making rapid and sustainable employment transitions;
· ensuring that efforts to modernize labour law are consistent with the Better Regulation approach and with the reduction of excessive administrative burdens, especially as compliance by small enterprises;

· boosting the proper enforcement of EU labour legislation and raising awareness among employers and workers about the applicable EU minimum rules and regulations particularly in the interests of combating undeclared work.

The Commission shares the Parliament's appreciation of the complex nature of any attempt to establish legal definitions to distinguish between workers and self-employed categories. It also acknowledges the Parliament's concern that increased cross-border mobility may have implications for the consistent application of the Community acquis. It notes the positive interest demonstrated by the Parliament in finding ways to tackle this problem, while respecting the rights of Member States to determine the existence of an employment relationship.

The follow-up Communication will take account of the main policy issues and options identified in the course of the consultation, as well as the outcome of the Parliament's own-initiative report

More detailed comments on particular calls for action by the Commission are outlined below:

	§
	Resolution
	Proposed action / conclusions

	7.
	Regrets, however, that the social partners were not consulted as provided for by Article 138 of the EC Treaty, considering that the Commission's Green Paper entitled 'Modernising labour law to meet the challenges of 21st century' (COM(2006)0708) clearly has important implications for the social policy field;
	Article 138 requires consultation of social partners only when a legislative initiative is envisaged. The purpose of a Green Paper is to launch a wide and open debate rather than advance specific proposals.  Some of the issues discussed in the Green Paper may yet arise as the subjects of proposals which could be presented to the EU social partners under the Article 138 procedure.

	11.
	Strongly disagrees with the analytical framework presented in the Green Paper, which claims that the standard indefinite employment contract is outdated, increases labour market segmentation and the gap between ‘insiders’ and ‘outsiders’, and must therefore be regarded as an obstacle to employment growth and improved economic dynamism;
	The Commission shares the general view that the standard indefinite employment contract still provides the main reference in industrial relations for providing security and strengthening competitiveness. It maintains, however, that simplistic solutions such as extending all the security rights enjoyed by those on permanent, indefinite contracts to  those working under the wide range of non-standard contracts is hardly feasible as it would disregard the specific conditions favoured by both workers and enterprises and serve to stifle demand for jobs.

	12.
	Stresses that labour legislation is only efficient, fair and strong if it is implemented by all Member States, applied equally to all actors and controlled on a regular basis and in an efficient manner; requests that within the ‘Better legislation’ initiative the Commission should strengthen its role as Guardian of the Treaty concerning the implementation of social and employment legislation;
	The Commission agrees with the Parliament regarding the need to improve the monitoring of the correct application of the 'acquis communautaire'. This is being developed in a series of initiatives under the Better Regulation agenda.

	16.
	Notes the Commission's focus on individual labour law, and urges the Commission to promote collective labour law as one of the means of increasing both flexibility and security for workers and employers;
	The Commission views both dimensions of labour law as complementary to one another.  Collective agreements already play an important role in setting labour standards in the context of the transposition of a number of EU directives. The Commission shares the view that social dialogue has a crucial role to play in identifying and implementing flexicurity solutions. However, any such role is crucially dependent on the national institutional framework.

	17.
	Firmly believes that any form of employment, whether non-standard or otherwise, should carry with it a core of rights regardless of the specific employment status, which should include: equal treatment, workers’ health and safety protection and provisions on working/rest time, freedom of association and representation, collective bargaining, collective action, and access to training; at the same time stresses that these matters should be adequately enforced at Member State level, taking into account the different traditions and social and economic circumstances in each country; underlines that Community legislation is not in contradiction to national legislation, but should be viewed as complementary;
	See responses to points 11 and 12 above. The Commission recalls that the EPSCO Council "Conclusions on Decent work for all" of 30th November 2006 underlined the EU's commitment to the International Labour Organisation's Decent Work Agenda and the ratification by Member States of a large number of ILO Conventions, including the Conventions on core labour standards. The Council emphasised that the Decent Work Agenda is in line with the Union's values and principles as well as with its goal of achieving both economic competitiveness and social justice.

	18.
	Notes that a fundamental part of labour law in many Member States, and as enshrined in the Treaty, is the right to take industrial action, and that the Commission has stated in proceedings before the Court of Justice that the specific form of some Nordic collective actions is in accordance with the EC Treaty, and requests the Commission to respect collective agreements as a specific type of labour law as recognised by the Court of Justice;
	The Commission fully respects the diverse aspects of the different social models chosen by Member States and does not question the way they organise their system of labour relations and collective bargaining, provided that this is implemented and applied in a way which is fully compatible with the 'acquis communautaire'.

	19.
	Requests that all workers have access to the same level of protection and that certain groups are not excluded by default from the broadest level of protection, such as is currently often the case for seafarers, workers on vessels and offshore workers as well as workers in road transport; requests that efficient legislation should apply to all persons regardless of the place where they work;
	The Commission shares the view that EU legislation should in principle cover all workers, regardless of their sector or place of work. The Commission is presently examining the grounds for exclusion of certain categories of workers, such as those in maritime professions, from some EU legislation in the social field.

	22.
	Notes with great concern that the Green Paper, while recognising that the current labour market conditions create gender inequality, for example in terms of the gender pay gap and occupational and sectoral segregation, totally ignores the obligations and responsibilities under the Commission Communication 'A Roadmap for equality between women and men' (COM(2006)0092);
	The Green Paper is fully consistent with the strategy outlined in the 2006 Roadmap for equality between men and women. The Green Paper acknowledges that the principle of non-discrimination, gender equality, flexibility in working time arrangements in the interests of balancing work and family life, and opportunities to access training and re-qualification as crucial pillars of employment security which are vital for smoothing employment transitions between different jobs and contract forms. Adoption of the Communication "Tackling the pay gap between women and men" (COM(2007)0424) in July 2007 is an additional proof that Commission seriously addresses the issue of gender inequality.

	23.
	Notes, again with great concern, that the Green Paper, although recognising that women face an imbalance between their professional and private lives, ignores the urgent need for action to reconcile professional and private life with demographic challenges, as is necessary to comply with the European Pact for Gender Equality and the Commission Communication on the demographic future of Europe (COM(2006)0571);
	As above.

	27.
	Considers that for more effective application of Community law it is necessary to address the deficiencies of the current social dialogue in some Member States given the absence of workers' representation in certain sectors, where most economic activity is undertaken by SMEs employing fewer than 10 people (this absence of representation being particularly pronounced in some new Member States);
	The Commission agrees that the application of the Community law can be improved also through enhanced social dialogue. In its Communication from 2004 (COM(2004)0557) the Commission states that it "will continue to encourage the development of bipartite social dialogue within the new Member States and will increase its support to the European social partners to deal with the consequences of enlargement". To this aim, the Commission has between 2004 and 2006 sponsored an Integrated programme of the cross-industry social partners, aimed at improving industrial relations in new Member States and help social partners from these countries to enhance their knowledge regarding social dialogue.  The European Social Fund may help carry out national projects on capacity building or related to industrial relations.

It should be noted that European social partners also have an important role to play in strengthening the capacity of social partners in the new Member States. The multi-annual work programme of the European social partners contains number of initiatives focusing on capacity building in new Member States.

	28.
	Observes that the current social dialogue structure fails to include many of the flexible workers discussed in the Green Paper, who are neither employers nor employees, and who must be consulted in addition to any discussions between the social partners;
	The main categories identified as "flexible" workers - such as fixed term or part-time workers - are represented by trade unions and don't constitute a 'categorie à part' which could be consulted separately. There is moreover a sectoral social dialogue committee on temporary agency work. In some Member States, specific forms of organisation have been developed for some categories of "economically dependent" workers. Social dialogue structures, both at national and EU level, are evolving and accordingly need to adapt to the new reality of work relations.

	35.
	Stresses the importance of arriving at a degree of consistency in the field of labour law, which may be achieved though directives and collective agreements and the open method of coordination, urges the Commission to take account of the vast differences that exist between national labour markets and the Member States' competency in this area, but recalls the goal of creating a competitive, innovative and inclusive Europe and more and better jobs;
	The Commission endorses the need to take account of the specific features of national labour markets while preserving and, if necessary, improving the core standards adopted at European level.

	37.
	Considers that the rights of cross-border workers could be adequately protected under the relevant legislation if it were effectively implemented and that the aim of adopting a single definition of a worker and a self-employed person under Community law is extremely complex because of the very different social and economic realities and traditions in the individual Member States; at the same time, considers that there needs to be an initiative aimed at achieving the level of convergence necessary to guarantee that the implementation of the Community acquis is coherent and more efficient; this convergence should respect the rights of the Member States to determine the existence of an employment relationship;
	The Commission shares the Parliament's appreciation of how complex the task of distinguishing between workers and self-employed categories has become. It also acknowledges the Parliament's concern that increased cross-border mobility may have implications for the consistent application of the Community acquis. It notes the positive interest demonstrated by the Parliament in finding ways to tackle this problem, while respecting the rights of Member States to determine the existence of an employment relationship.

	42.
	Urges that the open method of coordination be used in the sphere of employment policy and social policy as a useful instrument for exchanging information on best practice so as to respond to joint challenges in a flexible and transparent manner, taking into account the diverse conditions which are of crucial importance for labour markets in individual Member States;
	The Commission endorses the Parliament's view which accords with the objectives of the Integrated Guidelines for Growth and Jobs.

	43.
	Recommends to the Member States, the Council and the Commission that, within the framework of the open method of coordination, they exchange information on best practices concerning the flexible organisation of working time and take account of innovative working time arrangements that strike a good balance between work and family life;
	As above.

	44.
	Calls on the Commission to continue to collect and analyse information on national labour markets so as to ensure that exchanges of information on good practice in connection with the employment policies pursued in individual Member States are based on reliable data, particularly homogeneous and comparable statistics;
	The reporting process through the National Reform Programmes of the Member States is a keystone of the renewed Lisbon Strategy. It is supplemented by the Commission's mutual learning programme which is centred on the exchange of good practice and the dissemination, including at regional level, of the experience of the European Employment Strategy. It has proven to be a key tool for multilateral surveillance within the overall context of Integrated Guidelines on Growth and Jobs.

	49.
	Believes that the definition of flexicurity in the Commission's Green Paper is too narrow; notes however that the Commission will publish a communication on flexicurity;
	The 2006 Green Paper did not purport to discuss all the different policy components of flexicurity. It referred instead to the forthcoming Commission Communication, which was presented in June 2007, and which provides a major input to the development of common principles on flexicurity.

	52.
	Calls on the Commission and the Member States to strengthen rights for parental leave and childcare provisions at both national and European level for both men and women;
	The Commission has addressed the need for better reconciliation policies in the interests of both women and men in the 2006 Roadmap for equality between men and women (COM(2006)0092).  The Commission is currently analysing the results of the Article138 [TEC] second stage consultation with workers' and employers' representatives initiated in May 2007.

	53.
	Welcomes the strategy outlined to fight against undeclared work and the underground economy, which – although present to a varying extent in the different Member States – damages the economy, leaves workers unprotected, is detrimental to consumers, reduces tax revenues and leads to unfair competition between firms; shares the Commission's approach to combating undeclared work through strong coordination between government enforcement agencies, labour inspectorates and/or trade unions, social security administrations and tax authorities, and calls on  Member States to use innovative methods based on indicators and benchmarks specific to the different business sectors in order to fight against fiscal erosion;
	The Commission welcomes the Parliament's support for its approach to combating undeclared work. The Commission intends to present a Communication on undeclared work by the end of the year.

	54.
	Calls on the Member States and the Commission to launch an information campaign directed at employers and workers aimed at drawing attention to the applicable EC minimum rules and regulations and to the adverse effects clandestine work can have on national social security systems, public finances, fair competition, economic performance and on workers themselves;
	The Commission welcomes the Parliament's endorsement of the need to ensure that employers and workers are fully aware of their rights and obligations under Community law. It will cooperate with the Member States and the EU social partners to reinforce awareness of Community rights so as to ensure that they can be effectively exercised.

	56.
	Highlights the role of the social partners in informing and training workers and employers on their rights and obligations in an employment relationship and on the enforcement of existing law in this area, and therefore calls on the Commission to promote technical support for social partners and to encourage them to share knowledge and experience in order to improve working conditions;
	The Commission acknowledges the importance of the technical capacity of the social partners at national level and considers that the inclusion of Article 5.3 in the new ESF regulation will facilitate the provision of support (practical and financial) for the social partner's capacity at national level, especially at sectoral level. More generally, it supports through social dialogue budget lines a number of initiatives aimed at strengthening social partners' capacity through the exchange of knowledge and good practice.

	59.
	Believes that the Commission should consult not only with prescribed social partners but with all organisations and individuals affected by labour legislation; notes in particular that SMEs are currently under-represented in the consultation process, as are workers who do not belong to a trade union;
	The Green Paper addressed an invitation to all stakeholders to engage in an open debate. This process also benefited from the extensive consultation undertaken by the national governments and social partners and business organisations at national level throughout the EU. Under Article 138, the  purpose of consultation is not only to obtain the views of  civil society in order to improve legislative process, but also to provide an alternative way of establishing European social policy norms  through collective bargaining at European level. The organisations involved in that process should be representative and capable of engaging in negotiations. That is why the Commission is responsible for maintaining a list of the organisations consulted under Article 138. It should be noted that all European SME organisations feature on that list.

	61.
	Calls on the Commission and the Member States, under the ‘Better legislation’ initiative, to cooperate constantly with the social partners, and where appropriate other, relevant, representative civil society bodies on any legislation in the labour law or social policy fields, with a view to simplifying administrative procedures facing SMEs and new firms in particular, making their financial situation easier to increase their competitiveness in order to create jobs;
	The Commission recognises the significance of the unique social partners' consultation avenue provided under Article 138 [TEC] in the context of preparing new legislation in the social policy field. In the case of the Green Paper on labour law, a public consultation was undertaken in order to provide opportunities for all interested parties to make their views known as part of a transparent approach to policy-making. This type of inclusive stakeholder consultation is considered to be a major factor in improving the quality of legislation. In addition to promoting autonomous social dialogue in accordance with the Treaty, the Commission also supports the development of dialogue with other interested parties in civil society, notably NGOs.

	62.
	Stresses the need to regulate joint and several liability for general or principal undertakings, in order to deal with abuses in the subcontracting and outsourcing of workers and to set up a transparent and competitive market for all companies on the basis of a level playing field regarding respect for labour standards and working conditions; in particular calls on the Commission and the Member States to clearly establish who is responsible for compliance with labour law and for paying the associated wages, social security contributions and taxes in a chain of subcontractors;
	The Commission takes note of the Parliament's view that there is a need to regulate joint and several liability for general or principal undertakings, in order to deal with abuses in the subcontracting and outsourcing of workers. However, the Parliament does not indicate whether there is a case for taking regulatory action at European level.

	64.
	Calls on the Commission to facilitate the establishment of a dispute settlement system, to enable the European agreements between social partners to develop into an effective and flexible tool that can foster a more effective regulatory approach at European level;
	The Commission has been pursuing an analysis of existing transnational texts at company level together with stakeholders in line with the initiative identified in the Social Agenda 2005-2010 regarding the development of transnational company agreements. It intends to present a Communication on this issue in late 2007.
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