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European Parliament legislative resolution on the proposal for a directive of the Council on the identification and designation of European Critical Infrastructure and the assessment of the need to improve their protection

1.
Rapporteur: Jeanine Hennis-Plasschaert
2.
EP n° : A6-0270/2007
3.
Date of adoption: 10 July 2007

4.
Subject: identification and designation of European Critical Infrastructure and the assessment of the need to improve their protection

5.
Inter-institutional reference: 2006/0276 (CNS)
6.
Legal basis: Articles 308 of the EC Treaty and Article 203 of the Euratom Treaty
7.
Competent Parliamentary Committee: Committee on Civil liberties, Justice and Home Affairs (LIBE)
8.
Commission‘s position : The Commission can accept certain amendments.
A considerable number of amendments adopted by the European Parliament can be supported by the Commission in the framework of Council's discussions. These are amendments  5, 8, 3, 14, 15, 16, 33, 39, 43, 45, 46 and 47.

The position of the Commission on the other amendments is the following:

Title – Amendment 1: Not acceptable. According to the proposed directive, priority sectors within the entire sector list shall be defined annually (as referred to in Article 23). Limiting the application of the directive only to priority sectors would reduce the scope of the directive and create unnecessary bureaucratic burdens in case the list would have to be expanded. Therefore, an identification and designation mechanism for European Critical Infrastructure (ECI) has to be put in place. This also applies to the first part of Amendment 18, Amendments 19, 23, 25, 26 and  27).

Recital 2 – Amendment 2: Partly acceptable, if the word possible is deleted from the amendment.

Recital 3 – Amendment 3: Not acceptable. The Commission believes that the last sentence of the original Recital 3 should be preserved as it is important for stakeholders to continue concentrating on threats to which they are still vulnerable.

Recital 4 – Amendment 4: Partly acceptable. The Commission can support the addition of the word ultimate in the sentence. As regards the bottom-up approach, the Commission believes that it is not necessary to stress the bottom-up approach, since it is already clear from the first part of the Recital that protecting Critical Infrastructure is a national responsibility. 
In addition, the majority of infrastructure which may be expected to be designated as ECI must have a serious cross-border scope of activity. Based on the Commission's proposal for the designation of ECI only the most important infrastructure will fall under this definition.
Recital 5 – Amendment 6: Partly acceptable. The reference to three Member States is not acceptable to the Commission (valid also for Amendment 20). A certain number of critical infrastructure sectors/sub-sectors would be adversely affected by a definition of ECI affecting a greater number of Member States than two or taking out the approach "or a single Member State if the critical infrastructure is located in another Member State". The Commission believes that no Member State should be excluded from the scope of the programme because of an inadequate ECI definition and therefore maintains its position on this issue as reflected in its proposal for a Directive adopted in December last year. The sentence on drawing up a list of ECI priority sectors is also unacceptable (see argumentation under Amendment 1). The last part of amendment 6 starting with "A common action framework…" is acceptable to the Commission.

Recital 5a – Amendment 7: Partly acceptable, subject to redrafting. The reference to regulation could create unnecessary confusion. Therefore, the word regulation should be substituted by measure. The wording absence of increased security should be deleted.

Recital 6a (new) – Amendment 9: Not acceptable. The Commission considers this amendment not relevant as no CIP sensitive data will be transmitted without due regard to relevant security concerns.

Recital 7 – Amendment 10: Partly acceptable, if the words Community and relevant are added to the wording "Compliance with relevant Community protection measures". The same logic is applicable also to amendments 11, 22 (partly).
Recital 8 – Amendment 11: Acceptable, if the words Community and relevant are added to the wording "Compliance with relevant Community protection measures".

Recital 10 – Amendment 12: Not acceptable to the Commission, as it limits the identification of threats to structural vulnerabilities only.

Recital 15 – Amendment 17: Partly acceptable. The last part of the amendment "without an increase in security" should be deleted, as it is unnecessary.

Recital 17 – Amendment 18: Not acceptable to the Commission. For the wording priority sectors, see argumentation under Amendment 1. Financial acceptability is already covered by the principle of proportionality included in the proposal.

Article 1 – Amendment 19: Not acceptable to the Commission. See argumentation under Amendment 1.

Article 2(b) - Amendment 20: Not acceptable to the Commission. See argumentation under Amendment 6.

Article 2(d) – Amendment 21: Not acceptable to the Commission. See argumentation under Amendment 12.

Article 3(1) – Amendment 22: Partly acceptable to the Commission. Introducing certain modifications to the areas in which the comitology procedure is used is currently under consideration. It must however be noted that limiting the use of the comitology procedure will greatly extend the time needed in order to implement the proposed Directive as separate proposals will have to be made by the Commission concerning particular issues and they will be subject to the full legal procedure ending with adoption by the Council.

As for the second part of the amendment, the wording European Critical Infrastructure is acceptable to the Commission (valid also for Amendments 24, 27, 29 and 40). For the sectoral protection measures, see argumentation under Amendment 10. The last part of the amendment is acceptable to the Commission.

Article 3(2) – Amendment 23: Not acceptable to the Commission. See argumentation under Amendment 1.

Article 3(3) – Amendment 24: Partly acceptable to the Commission. The word possible is acceptable but however considered not necessary as each Member State shall identify the critical infrastructure located within its territory as well as critical infrastructure outside its territory that may have an impact on it. The text "having an impact" means that only critical infrastructure which meets the criteria definition will be identified. Hence there is no need for adding the word possible.

The suggested deletion of the text "Each Member State shall notify the Commission of the critical infrastructures thus identified" is unacceptable. It is necessary to put in place an identification and designation mechanism for European Critical Infrastructure which for the Commission will bring added value at EU level. This can only be done by Member States notifying the Commission of the European critical infrastructure designations.
Article 4 – Amendment 25: Not acceptable to the Commission. The proposal would result in unnecessary duplication as the identification of critical infrastructures is already covered by Article 3.

Article 4(1) (new) – Amendment 26: Not acceptable to the Commission See argumentation under Amendment 1 and 24.

Article 4(1) – Amendment 27: Not acceptable. See argumentation under Amendment 1.

Article 4(2) – Amendment 28: Not acceptable. See argumentation under Amendment 9.

Article 4(2) – Amendment 29: Partly acceptable. The referrence to European critical infrastructure is accaptable, the rest (see argumentation under Amendment 1 and 22) is not.

Article 4a – Amendment 30: Acceptable, subject to the redrafting and linguistic improvement of the Amendment.

Ariticle 5 (1 and 2) – Amendment 31: The amendment is acceptable, provided that the reference to one or more (protection measures) is deleted. As regards the deletion of the comitology procedure, see argumentation under Amendment 22.

Article 5(3) – Amendment 32: Not acceptable to the Commission. The reference to ECIP Contact Points might create difficulties in Member States.

Article 6(1) – Amendment 34: Acceptable if the reference to one or more (protection measures) and EPCIP Contact Point are deleted.

Article 6(2) – Amendment 35: Not acceptable to the Commission. It is up to Member States themselves to decide how to communicate with the Security Liaison Officers.

Article 7(2) – Amendment 36: Not acceptable. The Commission believes that the time frame of 12 months is not realistic. As regards the deletion of the comitology procedure, see argumentation under Amendment 22.

Article 7(3) – Amendment 37: Acceptable, subject to redrafting and lingustic improvements of the amendment.

Article 7(4) – Amendment 37: Not acceptable to the Commission. See explanation under Amendments 12 and 22.

Article 10(2) – Amendment 40: Not acceptable to the Commission. The word appropriate already ensures that people handling confidential information will have a sufficient level of security vetting. In addition, the terminology is already standardised and used in other EU legislation (e.g. Decision 2001/844/EC).
Article 10(3) – Amendment 41: Acceptable, subject to redrafting and linguistic improvement of the amendment.

Article 11 – Amendment 42: Not acceptable to the Commission. See argumentation under Amendment 22.

Annex I, Title – Amendment 44: Not acceptable to the Commission.

9.
Outlook for amendment of the proposal: No amendment of the Commission's proposal is foreseen. The Commission will orally inform the Council on its position on the amendments and support some of them in the framework of Council's discussions.
10.
Outlook for the adoption of the proposal: The Portuguese Presidency expressed its wish to conclude the negotiations on the proposal before the end of 2007.
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