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6.
Brief analysis/assessment of the resolution and of requests made in it:

The Resolution is positive about Directive 2000/43/EC, viewing it as a major step forward in the fight against discrimination, and instrumental in raising the level of protection against discrimination across the Member States.

7.
Response to the requests and outlook regarding the action that the Commission has taken or intends to take:

· Monitoring of Community law (points 6-10 & 46)

As a first step, the Commission initiated infringement procedures for non transposition of the Directive against a number of Member States. This culminated in judgments of the European Court of Justice against Germany, Finland, Austria and Luxembourg finding that they had failed in their obligations under Community law.

Infringement procedures for incorrect transposition of the Directive are on-going. In June 2007, the Commission sent Reasoned Opinions to 14 Member States for lack of complete and correct transposition of Directive 2000/43/EC. The countries concerned are Spain, Sweden, Czech Republic, Estonia, France, Ireland, United Kingdom, Greece, Italy, Latvia, Poland, Portugal, Slovenia and Slovakia. The replies of these Member States to the Reasoned Opinions are now being analysed. Meanwhile, in October, a Reasoned Opinion was also sent to Belgium, Finland and Lithuania and a Letter of Formal Notice to Austria and Germany.

The most common problems concern: lack of, or incorrect definition of direct and indirect discrimination, incomplete coverage of the material and personal remit of the Directive, transposition of the rule on the shift of the burden of proof, the right of association to bring or intervene in legal procedures and too wide transposition of the exception for "genuine and determining occupational requirements".

It should also be noted that a number of Member States have already changed their legislation or have signalled their intention to do so in order to address the Commission's criticisms. The overall picture is, therefore, one of increasing compliance.

· National Integrated action plans (point 12)

The resolution calls for the establishment of national action plans to tackle all forms of discrimination. In their annual reports for the Employment Guidelines, the Member States must provide information on certain groups particularly disadvantaged on the labour market (for example, people with disabilities and the elderly).

· Action Plan on the Impact of national measures of implementation (point 14)

The Member States are obliged to provide the Commission with their national measures of transposition to assess their conformity with Community law. However, to measure their impact would be difficult, and it is not clear what indicators would be appropriate. New legislation protecting people against discrimination could lead to fewer cases of discrimination (if for example employers properly fulfil their obligations) or more cases, as individuals become aware of their new rights. Neither is an accurate indicator of "success" of the legislation.

· List of exemptions in Member States' legislation (point 16)

Directive 2000/43/EC provides for certain exceptions to the principle of equal treatment (e.g. where there is a genuine and determining occupational requirement) or where indirect discrimination is justified by a legitimate and justified.

Some Member States provide for exceptions which the Commission believes are wider than allowed under the Directive. The Commission has therefore initiated infringement procedures on this point against 6 Member States. It would be difficult to draw up a list of all the exceptions in the Member States' legislation which are permitted by the Directive, as these are found in a multitude of legal instruments.

· National time limits (point 17)

Rules on time limits for bringing discrimination cases before the courts are primarily a matter for the Member States, as long as people are able to effectively exercise their Community law rights. A study on national time limits for bringing cases to court and sanctions has been commissioned.

· Discrimination against the Roma (point 19)

The Roma community benefit from protection under Directive 2000/43, which has been used effectively in a number of Member States to challenge discrimination in access to goods and services in particular. In addition, the Structural Funds, including the European Social Fund, support many programmes and projects specifically targeting the Roma (300 million € in the last programming period). The Commission also actively participates in the Decade of Roma Inclusion 2005-2015.

· Awareness raising (points 18 & 20)

The Commission is continuing to raise awareness on anti-discrimination, with its campaign "for diversity – against discrimination" which runs in all the Member States, and in particular through the activities undertaken at national, regional, local and European level as part of the 2007 European Year of Equal Opportunities for All.

· Training on Directive 2000/43/EC (point 26)

The Commission funds, through the PROGRESS Programme, a series of training courses for judges and lawyers on the EU anti-discrimination Directives.

· Independence and financing of Equality Bodies (points 31& 32)

The resolution asks the Commission to carefully monitor the functioning of the Equality Bodies based on the "Paris Principles". Directive 2000/43/EC requires, as a minimum, that the Equality bodies are able to give independent assistance to victims of discrimination, to conduct independent surveys and publish independent reports.

These factors have all been taken into account in the examination of the conformity of the Member States' legislation with the Directive. The Commission has no legal power to require a particular level of funding, provided it does not prevent the Equality Body to fulfil the tasks foreseen in the Directive.

The Commission has recently published a report on the Equality Bodies of the Member States, which includes information on their resources:http://ec.europa.eu/employment_social/fundamental_rights/pdf/legnet/06catalyst_en.pdf
The Commission is continuing to fund the EQUINET project, which brings together the Equality Bodies of the Member States for the exchange of good practice.

· Positive action (point 43)

Directive 2000/43/EC allows the Member States to maintain or put in place positive action measures, but there is no obligation to do so. The European Court of Justice, in the field of gender discrimination, has pronounced itself on whether various national positive action measures were acceptable, or were in fact discriminatory. There has been no case law yet on the equivalent provision under Directive 2000/43.

The Commission has recently published a study on positive action by its network of legal experts on discrimination law:

http://ec.europa.eu/employment_social/fundamental_rights/pdf/legnet/bfe07_en.pdf
· Multiple discrimination (points 45 & 48)

The Commission is well aware of the fact that a person may suffer discrimination on various grounds at once, and will be publishing a report on multiple discrimination by the end of 2007.

· Data collection (points 14 & 40)

Data collection is primarily a matter for the Member States, but the Commission has produced a European handbook on equality data to assess and improve the national compilation of equality data. The Commission draws attention to the fact that the EU Data Protection Directive (95/46/EC) does not, in itself, prevent Member States from collecting personal or sensitive data.

http://ec.europa.eu/employment_social/fundamental_rights/pdf/legnet/07measdis_en.pdf
Negotiations on the Framework Decision on Data Protection are under progress and are expected to be adopted by the end of the Portuguese presidency, as requested by the Parliament.

· "Genuine and Determining Occupational Requirements" in Member State legislation (point 46)

The Commission has carefully monitored the national legal provisions allowing for genuine and determining occupational requirements, in particular to ensure that the tests required by Article 4 of the Directive are satisfied (that it be a "genuine" requirement, that the objective is legitimate and the requirement is proportionate). The assessment of the legitimacy and proportionality in each case has to be done by the national court on the basis of the facts presented to it.

· Dialogue with the Fundamental Rights Agency (point 50)

The Commission is already involved in a dialogue with the FRA, having regard to its role in conducting research, analysis and data collection in the field of fundamental rights, racism and xenophobia.

· New initiative on anti-discrimination (point 47)

The resolution welcomes the announcement in the 2008 APS that the Commission will put forward an initiative on discrimination based on religion and belief, age, disability and sexual orientation outside the labour market. The Commission has started the Impact Assessment process and has consulted widely (over 5000 replies to the on-line public consultation; NGOs & social partners have also been consulted as well as business and Member States). Further to the conclusion of the Impact Assessment, a proposition should be presented in June 2008.
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