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6.
Brief analysis/assessment of the resolution and requests made in it:

The Green Paper on the Review of the Acquis was adopted by the Commission on 8 February 2007, concluding the first, fact-finding, phase of the Review. The consultation addressed more strategic issues, such as the general approach to the review and harmonisation, on the one hand, and specific issues that could be the subject of horizontal regulation, on the other hand.

This non-legislative resolution has been presented as a response to the Green Paper which it welcomes, particularly the stated goal of modernising, simplifying and improving the regulatory regime for professionals and consumers, thus facilitating cross-border trade and strengthening consumer confidence.

The resolution broadly supports the Commission's ideas for the Review as outlined in the Green Paper. It considers that it is essential for the Community legislature to take action to update and create coherence between the eight consumer protection directives named in the Green Paper. This action should consist in the adoption of a horizontal legislative instrument whilst retaining sectoral tools wherever necessary. The resolution supports targeted full harmonisation. Where minimum harmonisation would remain, i.e. in the coordinated field of the sectoral directives according to the resolution, it supports the introduction of the principle of mutual recognition as well as, in other parts of the resolution, the introduction of an internal market clause.

The positions taken in the resolution on the various specific contractual issues raised in the Green Paper are largely in line with the results of the consultation which will be published in October 2007 and with the Commission's views. The resolution supports action on the most crucial issues such as the definition of consumer and professional, the consumer's rights of withdrawal, and delivery of goods/passing of risk as well as the introduction of a "black" list of contract terms which should always be prohibited as being unfair and a "grey" list of contract terms which would be presumed to be unfair. The resolution presents an overall adequate balance between the interests of consumers and business.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

The Commission welcomes the Resolution of the European Parliament, and generally agrees with its diagnosis, conclusions and recommendations but expresses reservations on some specific points.

General issues
Concerning the scope of the Review (points 2-4), the Commission agrees that it should in principle be limited to the eight directives covered by the Green Paper. Any legislative follow-up instrument would need to clarify its relationship with other Community instruments. The Commission will evaluate the need and the timing to issue a report of the E-commerce Directive.

The Commission welcomes the European Parliament's support for a mixed approach to the Review (point 5), consisting of a combination of a horizontal instrument regulating aspects which some different directives have in common and maintaining specific aspects in sectoral directives.

The Commission shares the European Parliament's opinion that a future horizontal instrument should apply to all consumer contracts (point 8), which is also in line with the opinion of a majority of respondents to the Green Paper. It agrees that the main objective of the Review is to ensure that consumer protection legislation is coherent and adapted to the needs of the internal market (point 7). The application of the future instrument, once adopted, would have to be evaluated in order to assess its effectiveness (point 6).

As regards harmonisation, the Commission welcomes the European Parliament's endorsement of the principle of targeted full harmonisation (points 10-11). In the Commission's view, however, this principle should equally apply to the horizontal instrument and vertical tools wherever harmonisation is needed to achieve the internal market for businesses and consumers. Nevertheless, as mentioned in the resolution (point 11), the Commission agrees that minimum rules will remain in several areas. The Commission agrees that a mutual recognition clause (points 11 and 13) should apply in these areas, in order to make sure that additional requirements imposed by Member States do not create unjustified internal market barriers. However, the Commission considers that this mutual recognition clause should not be limited to vertical aspects subject to minimum harmonisation but should also apply to horizontal aspects which have not been fully harmonised.

The Commission emphasises that proposals for full harmonisation will be based on a high level of consumer protection (point 9). A race to the bottom approach is therefore clearly excluded. However, it is not anticipated that such proposals would be based on the highest level of consumer protection which has been achieved by some national legislations.

The Commission agrees with the European Parliament concerning the need to ensure coherence between the work on the preparation of the CFR (Common Framework of Reference) and the review of the consumer acquis (point 41). As the European Parliament correctly points out, it is however essential that the review of the acquis is not delayed by the CFR work, which is a more long-term project.

As regards the need to ensure effective application of consumer protection rules and adequate information to consumers (points 42-43 and 47), the Commission underlines that recent initiatives in this area are expected to yield results in the near future. The Consumer Protection Cooperation Regulation (CPC) has established a network of public authorities responsible for the enforcement of consumer protection law which became fully operational only in 2007. The ultimate goal of this Regulation is to guarantee that each Member State effectively enforces EU consumer protection law in its territory on behalf of all European consumers. Furthermore, the European Consumer Centres Network ensures that EU consumers have a single contact point for information, complaints handling and redress. The current network is the result of a merger in 2006 between two pre-existing networks, the "Euroguichets" and the European Extra-Judicial Network (EEJ-Net). The Commission also carries out several other information activities directed towards consumers, e.g. information campaigns in the new Member States and the European Consumer Diary, an information tool for use in schools across the EU.

The Commission assures that any future proposal following up on the Green Paper consultation will be preceded by a thorough impact assessment in accordance with applicable internal guidelines (point 44). Such an impact assessment would have to focus on the potential effects on the internal market of proposed reforms, as well as evaluate their impact on consumers and businesses, in particular SMEs. The principles of Better Regulation will be rigorously respected (point 46).

The Commission welcomes the interest of the European Parliament in its work on collective redress (point 30). In its Consumer Policy Strategy for 2007-2013 the Commission has committed itself to consider action on collective redress mechanisms for consumers. The work is at present at a very preliminary stage of fact-finding and reflection. On 29 June the Commission organised a brainstorming event with stakeholders. The Portuguese Presidency will host a major conference on collective redress on 9-10 November. An in-depth study on collective redress has just been launched. The aim of the study is to assess whether the differences in Member States legislations on this issue cause obstacles to trade, distortions of competition or consumer detriment as well as to evaluate the effectiveness and efficiency of national mechanisms where they exist.

The issue of financial capability (point 49) is important to the Commission. The Commission recently held a conference on financial capability issues to generate ideas on what it can do in this area. The Commission will come forward with a Communication on this subject later in the year, in which it will set out its views and announce some initiatives to encourage and promote the provision of financial education in the Member States.

Specific issues raised in the Green Paper
The Commission welcomes European Parliament's support for consistent definitions the notion of "consumer" and "professional" (points 16-18). It also agrees that additional definitions, such as "written form" or "durable medium", could be introduced in a horizontal instrument. Such definitions will also take into account if they are already used in other Directives not included in the review of the consumer acquis, for instance the definition of "durable medium" in the Directive 2002/65 on the Marketing of Financial Services at a Distance.

The Commission takes note of the European Parliament's opposition to the introduction of a general clause on good faith and fair dealing (point 19) in the horizontal instrument. It recognises that such a clause would interfere with national contract law regimes and thus might have consequences which are difficult to foresee.

The Commission agrees overall with the European Parliament's position on unfair contract terms (points 20-22). A majority of respondents to the Green Paper are in favour of replacing the current list of terms with a combination of a black and a grey list, whereas extension of the scope of the unfairness test to negotiated terms and to the price and subject matter of the contract is more controversial.

The Commission takes note of the European Parliament's doubts concerning rules on contractual effects of a failure to provide information (point 23). The Commission believes nevertheless that general rules on information requirements in a horizontal instrument would facilitate for consumers and businesses to take advantage of the internal market.

As regards the right of withdrawal (points 24-26), the European Parliament's position is overall in line with the majority of the respondents to the consultation. The Commission agrees that common rules should be adopted concerning the length of the withdrawal period, the calculation of the period, a uniform procedure for exercising the right of withdrawal and the costs of withdrawal. However, concerning the starting point for withdrawal, different rules may be warranted for different goods or services and depending on the sales method used (e.g. for doorstep selling and distance selling). Furthermore, the possibility to introduce an exemption for contracts drawn up in the form of authentic acts (point 27) would undermine the current level of consumer protection, in particular with respect to timeshare contracts which may be drawn up in this form in some Member States. The Commission takes note of the suggestion to introduce a standard form for withdrawal (point 28). This suggestion will be considered, taking into account the need to avoid excessively detailed regulation at EU level.

The European Parliament considers that the introduction of general contractual remedies (point 29) should not be a part of the revision of the consumer acquis. The Commission takes note of this position, which is also the majority view among the respondents to the consultation.

As regards a possible extension of the Consumer Sales Directive to cover digital content and software (point 31), the Commission agrees that this issue requires further reflection. The Commission will launch an information gathering process in order to determine whether consumers suffer detriment as a result of the lack of coverage of digital content/software. This process will be separated from the general follow-up to the Green Paper.

The Commission takes note of the European Parliament's proposal not to have special rules on second-hand goods in a future horizontal instrument (point 35) and to exclude second hand goods sold at public auctions from its scope (point 32). As there are mixed views among stakeholders on these issues, an assessment of the impact of possible changes will be required before taking a definitive position. However, the Commission agrees that the rules regarding online auctions might be clarified.

Concerning the issue of prolonging the time limit for the legal guarantee when the good is being repaired (point 34), the Commission considers that further reflection is required, but takes note of the support for this issue by many respondents to the consultation. Furthermore, the Commission agrees with the suggestion to maintain the current rules on the burden of proof for a lack of conformity (point 36).

As regards the definition of delivery and the passing of risk (point 33), the Commission agrees that a future horizontal instrument should include a definition of the concept of delivery. The suggestion to allow parties to agree on a different definition appears also to be supported by many stakeholders. With regard to the order in which remedies may be invoked (point 37), the European Parliament considers that an order of available remedies in the case of wrong performance could be established and in this regard, that termination should be reserved to cases of non-performance or serious breaches of contract. The Commission believes however that it could be sufficient to clarify the current rules without introducing additional remedies at EU level.

The Commission agrees that the current option for Member States to introduce a notification obligation for defects should be eliminated (point 38). The consultation responses indicate support for a generalised duty to notify, without any option left to Member States.

The Commission takes note of the European Parliament's opposition to the introduction of direct producers' liability (point 39). Further reflection is needed on this issue, in view of the mixed views among stakeholders.

On the issue of commercial guarantees, the Commission takes note of the European Parliament's opposition to further regulation (point 40). Further reflection is needed on this issue, in view of the mixed views among stakeholders.
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