European Parliament resolution on the safety of products and particularly toys

1.
Political Groups which tabled the resolution pursuant to Rule 103(4) of the European Parliament's Rules of procedure: PPE-DE, PSE, ALDE, UEN, Verts/ALE, GUE/NGL

2.
EP reference number: B6-0351/2007 / P6_TA_PROV(2007)0412
3.
Date of adoption of the resolution: 26 September 2007

4.
Context of the resolution:
The EP closely follows both product safety issues and the revision and updating of existing Community legislation in this area. Recently the EP’s traditionally high level of attention has been raised by a series of recalls of unsafe consumer products, mostly produced outside the EU. The focal point was reached in August-September 2007, with the recall of several batches of toys produced in China. The EP’s resolution addresses both general product safety and the revision of Directive 88/378/EEC on the safety of toys (the “Toy Safety Directive”, TSD) as well as the CE marking and the possibility of introducing a European Consumer Safety Label.

5.
Brief analysis/assessment of the resolution and requests made in it / Response to requests and overview of action taken, or intended to be taken, by the Commission:

In its resolution, the EP stresses the need for a high level of consumer protection as a political and social priority, acknowledges the responsibility of the Member States in respect of the monitoring of the entry of products into the EU and market surveillance, and makes reference to the proposals the Commission presented on a common framework for the marketing of products - draft decision COM(2007)0053 – and on the requirements for accreditation and market surveillance – draft regulation COM(2007)0037, known as the Internal Market Package.

The resolution includes several specific suggestions on the revision of the TSD, the control of CE and other markings, the RAPEX system (Community Rapid Information System for dangerous products), product traceability and measures against counterfeiting, bans on imports of dangerous consumer goods, cooperation with China and other third countries, and the role of the Member States.

The Commission appreciates the Parliament’s high attention to product safety issues, which was a key consideration in the Commission Internal Market Package proposal presented in February 2007, as well as the concern of the revision of the TSD.

The Commission supports the general thrust of the Parliament’s suggestions and shares the Parliament’s concern to ensure that products marketed in the European Union are safe.

In the following paragraphs, individual requests put forward in the resolution are presented, together with the Commission's preliminary views on the issue.

Shortly, the Commission will also provide the European Parliament with the results of the stocktaking on product safety. In September 2007, Commissioner Kuneva announced her intention to undertake a wide-ranging stocktaking exercise to review the strengths and weaknesses of the existing mechanisms to ensure that European consumers enjoy a high level of protection in the area of product and toy safety. Over the past months, the Commission has undertaken numerous activities to drive the stocktaking forward and this will lead to a number of recommendations for future actions that will be reported to the European Parliament in detail. The Commission's final response will follow the completion of the stocktaking exercise, including the assessment of the toy supply chain in the EU and certain third countries.

Revision of the Toys Directive
The EP calls on the Commission to present the revision of the TSD by the end of 2007, making sure the revised Directive includes effective requirements for product safety and clearer provisions to ensure the safety of products and to provide consumers with confidence in their safe use.

The Commission is preparing a revision of the TSD since long. The revision has been subject to intense stakeholder consultation and is based on three impact assessment studies, including a specific study on the use of chemicals in toys.

The objective of the revision is threefold. Whilst ensuring the proper functioning of the internal market for toys, the revision aims first and foremost to strengthen the safety requirements for toys. Furthermore it aims at enhancing the implementation and a stringent enforcement of the safety requirements. Another objective is to clarify the scope and the definitions of the Directive. The adoption of the proposal was already scheduled for 2006, but postponed to take into account the legislative framework for the marketing of goods, to ensure consistency between the future horizontal framework and the sector-specific framework legislation which is based on the same principles. The Commission is finalising the proposal and works towards its speedy adoption.

The Parliament calls on the Commission, in the revision of the TSD, to foresee that implementing measures for the key requirements are adopted via the “comitology regulatory procedure with scrutiny”, in order to allow the parliamentary control over the implementation of toy safety provisions.

The TSD was one of the first examples of Community legislation to apply the principles of the New Approach legislative technique. The revision of the TSD does not represent a complete reconsideration of the method that was chosen in 1988. i.e. the concentration of the legislative harmonisation on the essential requirements, the setting out the technical specifications in harmonised standards, and the presumption of conformity with the essential requirements of products that comply with harmonised standards. It will, however, contain a number of measures to improve toys safety, inter alia in respect of the particular safety requirements for toys.

The Commission is considering a comitology procedure for some aspects of the Directive concerning its implementation, in order to ensure its consistency with the constantly evolving scientific knowledge.

The Parliament calls on the Commission, in the revision of the TSD, to propose unconditional prohibitions of certain hazardous chemicals, such as carcinogenic, mutagenic or toxic to reproduction substances (CMRs) in categories 1,2 or 3, and of other toxic substances of similar high concern, such as endocrine disruptors, sensitizers or fragrances.

The existing rules – Article 3 and Annex II of the TSD - provide a set of specific measures on the chemical properties of toys, notably on the bioavailability of harmful substances, and a ban on dangerous substances or preparations within the meaning of Community legislation in force. On the basis of these provisions, the national authorities are entitled to prohibit the marketing of toys or to remove from the market toys that present health hazards or risks of physical injury due to the presence of chemical substances, in particular those toys that contain chemicals whose use in toys is banned or that present levels higher than those indicated in Annex II of the TSD.

In the revised Directive, the Commission envisages a very strict approach as regards CMRs and other chemical substances of high concern. In addition to specific measures that will be introduced in respect of CMRs and allergenic fragrances, toys must respect the general EU chemical legislation, including the new REACH (Registration, Evaluation, Authorisation and Restriction of Chemicals) system – which is based on Regulation 1907/2006/EC and Directive 2006/121/EC. As a result, toy manufacturers, as downstream users of chemicals, will undergo the obligation i) to identify and apply risk control measures, ii) to pass relevant information in the supply chain, and iii) to report to the authorities.
The EP calls on the Commission to improve enforcement of the TSD, including by providing effective sanctions for non-compliance.

The proposal for a revision of the TSD will include a number of new elements to strengthen the enforcement of the Directive. It will also foresee provisions on penalties applicable to infringements to the national provisions adopted pursuant to the Directive. In line with the EC Treaty principles and the case law of the Court of Justice, the penalties in question shall be effective, proportionate and dissuasive.

Control of CE and other markings

The EP calls on the Commission to ensure that CE marking is a guarantee of compliance with EU legislation and stresses that CE marking, given its self regulatory character, was never intended to be an EU-wide safety mark.

The Commission agrees that CE marking must guarantee the compliance of the product and highlights the importance of effective market surveillance as a crucial element to ensure the proper enforcement of the rules governing the use of CE marking and abidance by harmonisation legislation in general. In addition, the Commission wants to highlight that CE marking signifies that a product complies with the applicable requirements as set out in the Directives providing for CE marking, whose aim is to ensure the safety of products, and is thus safe. The legislator chooses the procedure he deems most appropriate. This choice takes into consideration the characteristics of the product, the risk involved, consequences defective products might entail and the balance between pre-market requirements imposed upon the manufacturer and post- market control by public authorities. Therefore, in certain cases the legislator has opted for a self declaration of the manufacturer. Self declaration does not mean that the system as such is “self regulatory” as the manufacturer still has to comply with the applicable requirements set out in harmonisation legislation.

The objective of the pending internal market package is actually to strengthen the guarantee of compliance provided by the CE marking by strengthening market surveillance and to render it more effective and more efficient in all the Member States. To this end the draft Regulation introduces an obligation for Member States to execute checks both internally (i.e. products which are already circulating on the market) and at borders on an adequate scale and it obliges Member States to provide adequate resources.

The EP urges the Commission to assess the added value of a common European Consumer Safety Label and underlines that such mark must be voluntary.

The Commission is ready to examine the introduction of an additional European mark but believes that safety cannot be voluntary. Compliance of a product with the requirements set out in harmonisation legislation in principle means that the product is safe. Therefore, CE marking, if rightfully affixed, means that the product is safe. The Commission considers that in order not to conflict with CE marking an additional European mark must signify something else than conformity with the requirements as set out in the legislation providing for CE marking.

The EP calls on the Commission to clarify the liability of producers and importers in the case of misuse of CE marking and considers that adequate penalties for its misuse should be provided for.

The Commission welcomes the Parliament’s support for the approach chosen in the draft decision on a common framework for the marketing of products. The draft decision indeed contains a clear set of obligations for all economic operators intervening in the supply and distribution chain. It clarifies inter alia that every economic operator who affixes the CE marking takes the full responsibility for the compliance of the product with the legal requirements and provides for penalties in case of improper use of CE marking. The provisions on obligations of economic operators are complemented by a traceability regime, which allows identifying the manufacturer and the importers of each product and ensures that authorities can trace back a product throughout the whole distribution chain.

RAPEX system
The European Parliament calls on the Commission to increase the effectiveness of the RAPEX system so as to ensure that Member States can detect and remove from the market a maximum number of unsafe products.

The Commission is continuously urging the Member States to enhance further their participation in the RAPEX system and offers support activities and training to the concerned national authorities to increase its effectiveness. The Commission is also upgrading the current RAPEX IT application to facilitate the operation of the network.

Following the European Parliament Resolution, Commissioner Kuneva specifically addressed the Competitiveness Council of 28 September on this topic, stressing the need for improved market surveillance and RAPEX participation. Furthermore, an adhoc meetings with Member States' toys experts and of the Committee established under the General Product Safety Directive (GPSD) were organised on 10 September and 3 October 2007 to discuss Member States' activities to enhance product and toy safety. The effects of the effort are already clear and October 2007 saw an all time high of RAPEX notifications. The first ten months of 2007 have seen an increase in RAPEX alerts of 56% compared to the same period of 2006. The participation of the Member States has also become more even, with notifications from 19 Member States in the month of October, and a more even distribution of these.

The Commission welcomes the Parliament's call on the Member States to further augment their market surveillance and enforcement activities which would assist in increasing RAPEX activity.

In response to the Parliament's call to include monitoring and reporting in the RAPEX system, the Commission would like to recall that, in accordance with the GPSD, the Member States are already obliged to inform the Commission and other Member States via RAPEX of the enforcement measures taken in relation to notified products marketed in their territory.

Ban on imports of dangerous consumer goods
The European Parliament calls on the Commission to clarify the procedure on import bans and urges the Commission to use its powers to ban consumer goods from the EU market if they are found to be unsafe.

The Commission would like to recall that under the GPSD the Member States market surveillance authorities must ban unsafe consumer products placed on the EU market.

In addition, Council Regulation (EEC) No 339/93 on checks for conformity with the rules on product safety in the case of products imported from third countries provides for a procedure at external borders if customs authorities detect unsafe products. These rules are taken over by the Internal Market Package. To enhance controls, the proposal sets an obligation for Member States to execute checks at borders on an adequate scale before products are released for free circulation and introduces the possibility for national authorities to destroy non-compliant products.

The Commission is currently considering what further measures to take to ensure continuous improvement in market surveillance and product safety.

Cooperation from China and other third countries
The European Parliament calls on the Commission and the Member States to reinforce cooperation with the relevant authorities of third countries that are major exporters of consumer goods to the EU, and in particular with the Chinese General Administration of Quality Supervision, Inspection and Quarantine (AQSIQ), providing technical assistance in order to implement health and safety rules and improve customs cooperation.

The Commission agrees with the importance of reinforced co-operation. With regard to AQSIQ, the Commission has engaged in various activities to intensify the cooperation and to ensure that the existing agreements, namely the Memorandums of Understanding between AQSIQ and the services of the Commission and the Toy Safety Roadmap, are exploited to the maximum. During the visit of Commissioner Kuneva in China in July and the visit of the Commission's services in October, AQSIQ has confirmed its commitment to deepen the cooperation in product safety.

In particular, the third RAPEX-China report on measures taken with respect to manufacturers that exported dangerous products to Europe shows considerable progress compared to previous reporting periods. RAPEX-China has also allowed the Chinese authorities to structure and focus their control activities and develop a national system and network for safety control and rapid warnings.

Specifically regarding toy safety, as a result of this ongoing dialogue, AQSIQ has over the past months engaged in an inspection campaign focussing on toy manufacturers in which over 3000 companies were investigated. In Guangdong Province alone, where the large majority of Chinese toys are manufactured, this resulted in more than 750 toy manufacturers having their export quality certificates suspended or revoked. A further 690 were ordered to renovate their manufacturing facilities and improve product quality within a set period of time. The Commission will continue to step up its contacts with the Chinese government to continue and improve the quantity and quality of their supervision and reporting, to maintain the constructive dialogue and to sustain their current efforts.

The European Parliament calls on the Commission to provide technical assistance to third-country authorities in order to implement health and safety rules throughout the entire production chain, as well as to improve inspection and customs cooperation.

The Commission agrees with the importance of continuing to provide technical assistance to third countries to enhance consumer product safety and to promote the European safety rules and standards. The Commission is closely co-operating and provides technical assistance to Southeast Asian and Mediterranean countries, as well as having engaged in a dialogue with a number of neighbouring countries.
The European Parliament calls on the Commission to clarify its current trade policy covering potential dangerous products in general, and toys and textiles in particular, and how it intends to ensure consistency between the restrictive application of current rules and the compelling necessity to guarantee European citizens’ right to healthy products.

The European Parliament calls on the Commission to include common health and safety standards in the negotiations on the next generation of Partnership and Cooperation Agreements and Free Trade Agreements and to set up mechanisms to monitor how these standards are respected.

The European Parliament calls on the Member States to cooperate actively with all trading partners with regard to market surveillance and product safety and calls on the Transatlantic Economic Council (TEC) to include those issues on its list of items for consideration.

The Parliament is right to request that there be active cooperation with the United States and other trading partners. The Commission is already highly committed to such cooperation via bilateral arrangements and active participation in the multilateral fora, namely the International Consumer Product Safety Caucus.

With regard to US, the Commission agrees that we need a strong transatlantic relationship in the matter. Both EU and US undertook stocktaking exercises and devised action plans for enhanced import and product safety, reviewing the existing rules and mechanisms and drawing lessons learnt in particular from the recent large-scale recalls. It is important for both sides to exchange the results of the analysis and seek highest possible convergence. The Commission maintains regular dialogue with its US counterparts both at high political level and at technical level. As called by the EP, product safety was addressed at the High-Level Regulatory Forum and the Trans-Atlantic Economic Council high-level meeting on 9 November and continues to be in focus in the trans-Atlantic cooperation dialogue.

Product traceability and measures against counterfeiting
The EP calls on the Commission to provide technical assistance to third country authorities in order to ensure the implementation of health and safety rules throughout the entire production chain, as well as to improve inspection and customs cooperation;

The customs administrations of the Member States contribute to the enforcement of measures to protect the European citizens from dangerous products imported from third countries. Modern methods of risk management the application of which became mandatory by the recent amendments to the Community's customs legislation
,
 help to select consignments for targeted controls. Customs controls relating to product safety will be further strengthened when the new legislation proposed by the Commission
 will be adopted. This legislation will also allow for dangerous products to be destroyed. As regards counterfeit products, the Community has strong legislation in force
,
 that allows for such goods being seized and destroyed without regard whether these goods are dangerous or not. The Customs Cooperation with China is as an important element of the comprehensive strategic partnership between EU and China.
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