European Parliament Resolution on the Green Paper on improving the efficiency of the enforcement of judgement in the EU: the attachment of bank accounts
1.
Rapporteur: Kurt LECHNER (PPE-DE/DE)

2.
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3.
Date of adoption of the resolution: 25 October 2007

4.
Subject:

Improving the efficiency of the enforcement of judgement in the EU: attachment of bank accounts

5.
Competent Parliamentary Committee: Committee on Legal Affairs

6.
Background of the resolution:

With the Green Paper
 of October 2006, the Commission launched a broad consultation among interested parties on how to improve the enforcement of monetary claims in Europe. No Community legislative proposal has yet been made for actual measures of enforcement. To date, execution of a court order after it has been declared enforceable in another Member State remains entirely a matter of national law.

The Green Paper suggests, as a possible solution to the problems arising from the current fragmentation of national rules on enforcement, the creation of a European procedure for the attachment of bank accounts. Such a procedure would allow a creditor, in certain circumstances, to secure the payment of a sum of money due to him by preventing the removal or transfer of funds held to the credit of his debtor in one or several bank accounts within the territory of the European Union. Such an order would have protective effect only, i.e. it would block the debtor's funds in a bank account without transferring these to a creditor.

The procedure would be subject to conditions for granting of the order including an adequate level of debtor protection. An attachment order issued in one Member State would be recognised and enforceable throughout the EU without the need for a declaration of enforceability. Such a system could be established by designing a new and self-standing European procedure, which would be available in addition to measures existing under national law, or by harmonising Member States' national rules on the attachment of bank accounts by means of a directive, subject to an impact assessment.

The consultation raised a lot of interest: the Commission received 70 contributions, including contributions from 16 Member States.

7.
Brief analysis / assessment of the resolution and requests made in it:

The Resolution welcomes the fact that, by publishing the Green Paper, the Commission has taken an initiative aimed at establishing a cross-border European procedure for temporarily freezing bank deposits. The Resolution also addresses a number of legal issues raised by the Green Paper. Finally it calls the Commission to conduct further statistical studies and to carry-out a legislative impact assessment before submitting any proposal.

Other points raised in the Resolution are:

· A standard European system should exist independently of, and in addition to, Member States' respective national enforcement rules (the so-called "26th regime"). The aim is not to harmonise national enforcement law;

· The scope of the future European procedure should be restricted to cross-border cases; Article 65c) would be the legal basis;

· The legal act required for laying down a single European procedure might need to take the form of a regulation;

· It would enable a temporary freezing of bank deposits and not extend to satisfaction of the creditor – i.e. through the transfer of assets;

· This procedure – as a provisional measure - must be possible to initiate before the main proceedings begin;

· As a summary procedure, the creditor has to demonstrate the evidence of his claim and that his case is urgent and his rights are in jeopardy (e.g. there is a risk of removal of debtor's assets);

· A creditor who had had a bank account attached without good reason could be made liable for the resulting damage to the debtor; Therefore the creditor should be required to provide security deposit;

· The attachment should be limited to the amount of the claim; however the bank should be compensated on the basis on the costs occurred;

· Right of appeal of the debtor and to end attachment by providing security.

· As regards the service of attachment orders, uniform standards need to be laid down to govern communication between courts and banks – e.g. by using standard forms;

· The responsibility of the bank and its duty to notify the different parties should be defined; for notification purposes standardised formal notices should be available in all official languages.

8.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:

The Commission welcomes the Parliament's Resolution. It will carefully consider the main concerns expressed by the Resolution in relation to the Green Paper.

In particular, the form and the scope of a possible Community instrument, the effects of a future procedure, the legal conditions for granting an attachment order, the compensation of costs and the protection of the debtor are important issues that have been highlighted by the Resolution.

Furthermore the Commission intends to make an in-depth evaluation and impact assessment before presenting any initiative in this area, in close cooperation with the Parliament.
------------
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