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Brief analysis / assessment of the resolution and requests made in it:

The resolution on the “The contribution of taxation and customs policies to the Lisbon Strategy” is based on the Commission Communication of 25 October 2005 on the same subject [COM(2005)532]. The essential message of the resolution is one of support for the Commission's initiatives in the tax area.  It encourages increased efforts concerning the Common Consolidated Corporate Tax Base (CCCTB), the Home State Taxation pilot scheme proposal, the strategy ensuring better co-ordination of Member States' tax systems - in particular in the field of exit taxation and cross-border loss relief -, the work undertaken by the Joint Transfer Pricing Forum, the strategy to combat tax fraud, the VAT package, reduced VAT rates on labour intensive services and environmental taxation. The only recommendation which cannot be supported by the Commission is the one asking for an entirely new approach regarding excise duty policy (point 16).

7.

Response to requests and overview of action taken, or intended to be taken, by the Commission:
Transfer Pricing

The Commission welcomes the support of the European Parliament (point 6) on its work concerning transfer pricing issues, in particular in the framework of the Joint Transfer Pricing Forum.

Home State Taxation

The Commission welcomes the support of the European Parliament (points 7 and 22) on its Communication of 23 December 2005 entitled "Tackling the corporation tax obstacles of small and medium-sized enterprises in the Internal Market: outline of a possible Home State Taxation pilot scheme" [COM(2005)702].

The Commission suggested in this Communication that Member States should conclude bilateral or multilateral agreements among themselves to implement Home State Taxation.  The Commission has offered to assist interested Member States but has not been formally approached so far.

Tax fraud

The Commission welcomes the support of the European Parliament for increased efforts to combat tax fraud (points 9 and 10).  Following its Communication of 31 May 2006 concerning the need to develop a co-ordinated strategy to improve the fight against fiscal fraud [COM(2006)254], the ECOFIN Council discussed the issues on several occasions and provided guidance to the Commission for further work to be carried out in close co-operation with the Member States.

VAT

As far as VAT relief for Community oriented public or semi-public undertakings (point 11) is concerned, it is the Commission's intention to address the issue of exemptions in the public interest in due course before the end of its mandate. The existing provisions in the VAT Directive allow for wide-ranging exemption from VAT for certain activities considered to be in the public interest.  The Commission believes that it is time they were re-examined to see whether they still meet current needs and properly reflect today's economic reality.  At this stage, any such exercise is to be undertaken without prejudice as to whether any exemptions should be retained, brought to an end, widened or narrowed.

In the resolution the European Parliament criticises the upward trend of VAT rates in the European Union (point 13). However, the Commission's role in setting overall VAT rates is limited. VAT rates per se are an area where Member States keep considerable flexibility in setting the burden of the tax.  Provided they remain within the lines set out in the VAT Directive, there are few real constraints on their capacity to increase their level. The Commission shares Parliament's view that the widest possible tax base through taxing economic activities as largely as possible, is the optimal way to approach VAT.

As regards the European Parliament support for experimenting with lower VAT rates for labour-intensive services as a structural element of the VAT system (point 14), the Commission would like to point out that it has launched an in-depth general debate on the question of the use of reduced VAT rates [Communication COM(2007)380], in which the European Parliament is fully involved. It is too soon to prejudge the outcome of the debate on the use and effectiveness of reduced rates, which will also take place in the Council and involve all stakeholders.

In point 21, the European Parliament supports moving towards a simplified system for levying VAT on cross-border sales in the European Union, for example, by implementing the reverse charge mechanism. The Commission welcomes the views expressed here, which it assumes relate to the B2B supply of services since goods are already subject to an acquisition tax by the customer with the supplier being exempt of VAT. Its proposal on the wider application of reverse charge on specific transactions (as opposed to a general reverse charge) is currently before the Council as well as the proposal to amend the place of supply for B2B services, both forming part of the VAT package. The proposal will change the basic rule for the place of supply from the Member State of the supplier to the Member State of the customer. In this context, the existing obligations on the supplier to identify for VAT purposes, in certain cases, in a Member State in which he is not established will disappear and the customer will account for the VAT on a reverse charge basis.  The Commission has long been convinced that this will make it easier for businesses to trade in a Member State other than the one in which they are established.

Environmental taxation
The Commission welcomes the support of the European Parliament for environmental taxation (points 15, 17, 18 and 28).  It therefore refers to the initiatives related to the Green Paper on Market Based Instruments for environment and related policy purposes [COM(2007)140], to the proposal on commercial diesel [COM(2007)52] and to the foreseen revision of the energy tax directive.
Excise duties

The Commission does not share the opinion that there is a need for an entirely new approach regarding excise duty policy, that a policy line that is oriented to the determination of the minimum tax rate at the Community level should be rejected and that a generic code of conduct should instead be adopted (point 16). The Commission is of the view that minimum rates provide a "safety net" for Member States by ensuring that Member States do actually apply excise duty and that the levels are meaningful. Therefore, they are necessary for the proper functioning of the Internal Market. In addition, they support Member States sovereignty by allowing them to pursue their fiscal policies without the threat of those policies being undermined by other Member States and, in particular, by cross-border shopping and smuggling.

In addition, the Commission would like to raise a number of concerns about the suggested Code of Conduct. First, it seems to be no more than a "gentleman's agreement" and, that being the case, would mean that there is no legal obligation on Member States to comply with it if they choose not to do so. Second, inhibiting higher taxing Member States from maintaining or increasing their rates in order to pursue their own fiscal policies would be contrary to the principle of subsidiarity.

Customs legislation

Regarding the simplification of customs legislation and the rationalisation of customs procedures (point 21) the Commission would like to stress that the proposal for a modernised Community Customs Code [COM(2005)608] - which is currently subject to the second reading by the European Parliament - is one of the central objectives of the Lisbon strategy and of the Better Regulation and Simplification programme. It will further deepen the Single Market by eliminating the remaining barriers to a fully integrated customs territory since it enhances the harmonisation and the Community management of customs procedures for trading with third countries, thus allowing economic operators to accomplish customs formalities from a Community and not only a national perspective ("single authorisations" and "centralised clearance"). Furthermore, the modernised Customs Code provides for the compulsory use of IT and may offer additional simplifications to economic operators.  The proposal for a paperless environment for customs and trade [COM(2005)609] establishes the obligation for a co-ordinated development of interoperable IT systems by the Member States and the Commission within set time limits. Thanks to these legal and technical improvements, the last remaining technical barriers in the customs area will fade even further.  Administrative and compliance costs will be reduced.

R&D tax incentives

The Commission shares the opinion of the European Parliament on R&D tax incentives (points 1, 27, 30, 31 and 32), as expressed in the Communication of 22 November 2006 "Towards a more effective use of tax incentives in favour of R&D" [COM(2006)728].

In a meeting of the Council working group on direct taxation on 12/10/07 under the Portuguese Presidency wide support from Member States has been received on the initiative of the Commission.  Further work is planned on sharing and promoting good practices in a possible expert group on this topic.
The elements of incompatible "territoriality" (with EU Treaty Freedoms) as described in that Communication should ensure that R&D tax incentives are not used as indirect subsidies to national firms.

In the Communication, several forms of R&D tax incentives are suggested to provide for a reduction of the cost of research by reducing the amount of corporate tax paid.  The three basic types of tax relief are: tax deferral, tax allowance and tax credit (in the form of tax refunds).  A tax deferral is a delay in the payment of taxes, which typically takes the form of accelerated depreciation.  In principle, certain forms of tax deferral exist in the tax treatment of R&D in nearly every country.  Most Member States accept full deduction of current R&D expenses, which can be regarded as accelerated depreciation.  A tax credit can best be described as a creditable amount from the tax due of a company.  Finally, tax allowances are granted in the form of deductibility of more than 100% of the actual R&D expenses.  The Commission also noted that several Member States have introduced tax incentives aimed at reducing the cost of employing research personnel.  These incentives are used where a policy objective includes the need to increase the number of researchers.  The specific benefit of such an approach is that targeted firms use upfront tax relief to carry out R&D activities.  These incentives typically take the form of a reduced level of wage tax or social contribution charge for personnel directly involved in R&D activities.  Other incentives can offer tax advantages at the level of individuals or firms supporting research through donations.  In many Member States, individual or corporate donations to foundations which fund or undertake R&D are tax-deductible.

The intention of the 22/11/06 Communication is to promote a more consistent and favourable tax environment for R&D, while recognising Member State competence on national tax policy.  To this end, this Communication:

· provides guidance to help Member States improving their R&D tax treatment and developing mutually consistent solutions to common problems by clarifying key legal issues for Member States' R&D tax incentives resulting from EU law, notably relevant European Court of Justice decisions on the EU Treaty freedoms and State Aid rules;

· highlights how to design features of good practice for R&D tax treatment and incentives, and

· presents possible future initiatives in order to further improve the effectiveness of tax incentives in favour of R&D and in order to optimise their use within the EU.

Common Consolidated Corporate Tax Base (CCCTB)

The Commission welcomes the European Parliament support (points 22, 23, 24, 25, 26 and 29) for its preparatory work on the Common Consolidated Corporate Tax Base.

The Commission will table a proposal for a Common Consolidated Corporate Tax Base (CCCTB) for all 27 Member States.  The proposal could therefore be adopted under Article 94 of the Treaty on European Union, which provides for the adoption of directives on tax issues by the Council acting unanimously on a proposal from the Commission, after consulting the European Parliament and the Economic and Social Committee.

If no unanimous agreement can be reached in the Council, the Commission shares the European Parliament's opinion (point 23) that, as a last resort, consideration could be given to making use of the enhanced co-operation provisions (articles 43-45 of the Treaty on the European Union).  Under this approach, provided certain conditions are met, a group of Member States which intend to establish enhanced co-operation between themselves in the area of company taxation could address a request to the Commission, which may submit a proposal to the Council to that effect (article 11.1 of the Treaty establishing the European Community).

The Commission agrees with the European Parliament (point 25) that a CCCTB implemented in the framework of enhanced cooperation would be "a second-best solution" and hopes that those Member States who currently oppose the CCCTB may re-consider their position once they analyse the final proposal.

The Commission supports the European Parliament's view (point 24) that the CCCTB "in no way affects the freedom of Member States to continue setting their own tax rates" and regrets that sometimes some commentators suspect that the Commission plans to harmonise tax rates.

The Commission shares the European Parliament's view (point 26) that the CCCTB must be uniform and simple.  The base being consolidated, it should be as uniform as possible.  This means that the rules designed for the determination of the tax base should not allow for national derogations or options.  It also means that the administrative framework of the base should ensure a uniform implementation and interpretation of the rules.

As regards the "development of a mechanism of allocating revenues among the Member States concerned" (point 26), the Commission has worked with Member States experts in a subgroup of the CCCTB Working Group on possible sharing mechanisms including one based on factors such as assets, payroll and sales; similar to the mechanism used in the USA and Canada.  The discussions held so far have revealed a strong consensus in favour of a uniform formula for all Member States.  A discussion paper, concentrating on the factor approach, ("Formula Apportionment") will be presented for discussion at the next meeting of the CCCTB Working Group in December 2007.

The Commission is pleased to reassure the European Parliament that as regards tax administration (point 29), a discussion paper outlining a possible administrative and legal framework for the CCCTB will be presented at the next meeting of the CCCTB Working Group in December 2007.

A pro-active strategy with regard to offshore financial centres

The Commission shares the opinion of the European Parliament (point 33) that a pro-active strategy with regard to offshore financial centres is needed.  Such strategy is pursued by the Commission.

First, further to the conclusions of the Council of 23 October 2006, the Commission has contacted the Authorities of three important financial centres, namely Hong Kong, Singapore and Macao for promoting the adoption of measures equivalent to the Savings Taxation Directive.  The objective is to extend a level playing field for financial intermediaries beyond the EU and the territory of 15 other jurisdictions, notably Switzerland and Jersey, that have been applying the provisions of the Savings Directive and/or the related agreements since 1 July 2005.  Depending on the outcome of these discussions with Singapore, Hong Kong and Macao, the Commission may ask the Council to provide negotiating directives for a possible agreement between these financial centres and the Community.  Other jurisdictions like Norway and Bermuda have also shown a possible interest in participating in the savings arrangements.

Second, the Commission adopted a number of Communications that include references to the promotion of good governance in the tax area (such as transparency, exchange of information, and fair tax competition).  The Commission adopted a Communication on Governance in the European Consensus on Development
, which confirms this policy line in the area of development policy. Various appropriate further references to good governance in the tax area were made in two Communications adopted concerning the Pacific
  and the Caribbean
 regions , in a Communication on trade policy in the context of the Lisbon Strategy
  and in another one defining the perspectives for cooperation between Hong Kong, Macao and the EU between 2007- 2013
.

The need for co-ordination of Member States tax systems in the Internal Market

The Commission shares the opinion of the European Parliament (point 2) underlining the need for a co-ordinated fiscal framework as expressed in its 19/12/06 Communication of 19 December 2006 entitled "Co-ordinating Member States' direct tax systems in the Internal Market"[COM(2006)823].
Exit taxation

The Commission welcomes the support (point 34) on its Communication of 19 December 2006 on exit taxation [COM(2006)825]. This Communication distinguishes between exit taxes levied within the EU and exit taxes levied in respect of third countries.  As regards exit taxes levied within the EU, the Communication concludes that the European Court of Justice's case-law (De Lasteyrie and N cases) rules out the possibility of immediate collection of such taxes on unrealised gains at the moment of transfer to another Member State, but does not prevent Member States from assessing the amount of income on which they wish to preserve their tax jurisdiction provided collection is deferred until actual realisation of the gains.  As regards exit taxes levied in respect of third countries, the Communication suggests that immediate collection at the moment of exit poses a restriction of the free movement of capital (Article 56 EC Treaty), but that such a restriction may be justified if there is a lack of administrative co-operation (exchange of information, assistance in collection) with the third country concerned.

The tax treatment of losses in cross-border situations

The Commission also welcomes the support (points 35, 36, 37 and 38) on its Communication of 19 December 2006 on the tax treatment of losses in cross-border situations [COM(2006)824].
The Commission is aware of the high level of complexity of the taxation systems in Europe.  The Commission declared on several occasions that ideally a tax system should be efficient, effective, simple and transparent [see e.g. COM(2001)582, p. 16].  However, cases are brought before the European Court of Justice because of incompatibility of the national tax legislation with the Treaty and not necessarily because of a lack of transparency or because of a high level of complexity.  As direct taxation falls within the competence of the Member States, it is therefore to the Member States to render their tax systems compatible with the Treaty, where the demand for simplicity is supported by the Commission.

The Commission welcomes the support of the European Parliament (point 35) for the taking into account of losses of subsidiaries at the level of the parent company.  As expressed in the Communication, the Commission also shares the view of the European Parliament that in situations involving cross-border losses by foreign subsidiaries, the double taxation of parent companies must be avoided, that fiscal competence must be fairly distributed among Member States, that losses should not be offset twice and that tax avoidance must be prevented.

Again, as expressed in the Communication, the Commission shares the view of the European Parliament (point 36) that without channels of cross-border loss relief, firms will seek to ensure that their profits are taxed in countries where the size of the home market is sufficient to generate enough profit to offset possible losses abroad.  The absence of cross-border loss relief could lead to situations where companies refrain from investing abroad or are tempted to invest in countries which provide the taking into account of losses or in countries with sufficiently big home markets allowing loss compensation.

The Commission supports the idea of the European Parliament (point 38) to have further discussions with Member States in the field of cross-border loss relief as has been started in the framework of the co-ordination initiative launched in December 2006.  Once a Common Consolidated Corporate Tax Base will be introduced, the scope of application of cross-border loss relief will be reduced to legal forms which are not applying the Common Consolidated Corporate Tax Base.
----------
� See the Commission Communication of 30/08/2006 "Governance in the European Consensus on Development – Towards a harmonised approach within the European Union", COM(2006)421 final, notably in points 2.2. and 3.1.


� See the Commission Communication of 29/05/2006 "EU-Relations with the Pacific Islands – A Strategy for a Strengthened Development" in its point 3.2.1., COM(2006)248 final.


� See the Commission Communication of 02/03/2006 "An EU-Caribbean Partnership for Growth, Stability and Development" in point 4, COM(2006)86 final.


� See the Commission Communication of 4/10/2006 "Global Europe – Competing in the World", COM(2006)567 final in point 4.2. ii) on the inclusion of related provisions in future Free Trade Agreements and the Commission Communication of 26/10/2006 "The European Union, Hong Kong and Macao: possibilities for cooperation 2007-2013", COM(2006)648 final.


� See the Commission Communication of 26/10/2006 "The European Union, Hong Kong and Macao: possibilities for cooperation 2007-2013", COM(2006)648 final.
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