
CO-DECISION PROCEDURE – First reading

European Parliament legislative resolution on the proposal for a Directive of the European Parliament and of the Council establishing a framework for the protection of soil and amending Directive 2004/35/EC

1.
Rapporteur: Cristina GUTIÉRREZ CORTINES (PPE-DE/ES)

2.
EP reference number: A6-0410/2007 / P6_TA-PROV(2007)0509
3.
Date of adoption of the resolution: 14 November 2007

4.
Subject: a framework for the protection of soil 

5.

Inter-institutional reference number: 2006/0086(COD)

6.
Legal basis: Article 175 EC Treaty

7.
Competent Parliamentary Committee: Committee on the Environment, Public Health and Food Safety (ENVI)

8.
Commission's position: The Commission can accept some of the amendments adopted by the European Parliament.
Of the 98 amendments adopted by the European Parliament, 16 are acceptable in full and 26 are acceptable in principle or in part as they clarify and improve upon the Commission proposal. The Commission’s current detailed position with regard to the amendments of the European Parliament is as follows:
Amendments accepted fully by the Commission:
Amendment 13, 15 and 20 can be accepted as they introduce useful clarifications.
Amendments 42, 45, 47 and 49 clarify and improve the definitions concerned or are reasonable definitions for new terms introduced into the text.

The Commission services, notably the JRC, are already working on providing the guidelines to identify risk areas called for by amendment 63. These guidelines would facilitate enormously the common implementation of the Directive.

Amendments 58, 98, 103 and 104 are acceptable as they introduce indicative elements that can be considered by Member States in implementing the Directive.

Amendments 86 and 148 are acceptable as it will facilitate the implementation of the Directive.

Amendment 96 is acceptable as it deletes an amendment of Directive 2003/35/EC that the Council Legal Service has clarified is not necessary.

Amendment 150 is acceptable as it puts back the original text from the Commission proposal.

Amendments accepted in part or in principle by the Commission:
Amendments 1, 7, 12, 22 and 30 aim at improving the coherence of the recitals with the proposal, and are acceptable in part subject to redrafting.

Amendment 36 is acceptable in part. Most of the elements of the Commission proposal are maintained in this amendment. The introduction of a specific reference to the sustainable use of soil is acceptable. The addition of "sustainable" is not acceptable as it would make the whole concept more uncertain.

The inclusion of persistent bioaccumulative substances by amendment 41, with the aim of complying with Article 6 of the Stockholm Convention, can be accepted. However, the inclusion of radioactive substances cannot be accepted because it is dealt with in the context of the Euratom Treaty.

Amendment 55 unduly limits the preventive obligations which are crucial to ensure a sustainable use of the soil and cannot be accepted. Nevertheless the addition of the word 'proportionate' to the preventive measures is acceptable.

The promotion of the use of green fertilisers and compost called for by amendment 59 can be accepted in principle, but should rather be included in a recital that should not mention the Commission, which has limited possibilities to promote such use.

Amendments 61, 64 and 124 make clearer that existing information can be used for the purpose of soil monitoring, makes the link with new technologies and ongoing spatial data gathering initiatives which can help Member States. However, it is not acceptable that it makes voluntary the validation of the models, if modelling is used for assessing soil degradation.

Amendment 62 is acceptable in part. The change of name from 'risk areas' to 'priority areas' as well as the inclusion of acidification as a new threat can also be accepted. However, the additional obligation for Member States to have to identify priority areas for soil biodiversity loss, subsidence, climate change effects and desertification is not acceptable. The effects of soil degradation on well being and cultural heritage would be difficult for Member States to asses. The consideration of soil friendly practices already taking place is acceptable.

Amendment 65 is acceptable in part. The reference to an 'integrated territorial care strategy' hinders legal certainty because there is no definition of it in the text. The reference to specific instruments under the CAP should be avoided. It is not acceptable to delete the requirement for Member States to assess how the measures envisaged will contribute to the environmental objective. It can be accepted the possibility for Member States to prioritise between the different problems as well as leaving to them the choice of the measures to take. It cannot be accepted to render non-binding the deadline by which Member States must have the programmes of measures adopted and the obligation to make them public.

The Commission can accept amendment 108 in principle in the sense that the steps taken by Member States would not need to be limited by what already existing in Community legislation.

The hierarchy of actions proposed by amendment 73 is an acceptable idea, but for a recital. Concerning a priority list, the Commission could only accept starting the process of gathering information for the purpose of setting such a list.

Amendments 144rev, 145 and 76 merge Articles 10, 11 and 12. The Commission can accept the modifications introduced in Articles 10 and 11, with the exception of: the time increases in paragraphs 2(b), 3 and 3a; the exemption from the investigation procedure for operating installations; the addition of requirements for geogenic contamination, irrelevant for this Directive; and the non-mandatory nature of Annex II and its reduction in scope. As for the soil status report, it cannot be accepted making optional the measurement of dangerous substances. However, it can be accepted to include land use changes in its scope, as well as the requirement to complete investigations prior to construction development.

The Commission can accept the inclusion of 'strategy or strategies' by amendment 146, provided that the whole territory is covered.

Amendment 147 can be accepted in the reference to 'territory' and the provision concerning temporary and urgent measures.

The first part of amendment 83 should not be included in the text as does not have a legally binding nature. In the second part issues of liability should not be covered by this Directive as they are covered by the Environmental Liability Directive. However, the provision that allow Member States to keep systems that have been proven efficient seems reasonable and is in principle acceptable, provided that 'should be maintained' is changed into 'may be maintained'.

Amendment 89 can be accepted in principle, although its wording needs to be re-visited to ensure that the correct comitology procedure is applied and that the standard wording is used.

Some of the additions proposed by amendment 90 are acceptable, as they clarify that regional and local authorities could take part in the exchange of information and broaden the remit of issues to be discussed in the platform. However, the following are not acceptable: point (b) (not linked to any clear obligation in the Directive); point (d) (not needed); point (f) (the Directive defines 'contaminated sites', not 'polluted sites'); and the second part of point (g), which is already the subject of a specific provision in Article 18(2) based on an identified need.

The Commission can accept the principle of amendment 92 but not the procedure proposed (Article 251 of the EC Treaty), as there is a need for allowing a speedier procedure for certain non-essential technical elements that should be dealt with in the context of a comitology procedure.

Amendment 99 is acceptable in principle, as it would be better to refer to 'soil organic carbon' as in Section 2.

Amendments not accepted by the Commission:
Amendments 2, 3, 4, 5, 6, 8, 9, 10, 11, 14, 16, 17, 18, 19, 23, 24, 25, 26, 27, 28, 29, 31, 32, 33, 34 and 35 are not acceptable as they focus the recitals on erroneous environmental objectives or are too vague, meaning that their practical implications are not clear, or they remove the explanatory recitals for key elements of the Commission proposal.

Amendments 37 would make the definition of soil too vague.

Amendment 39 is not acceptable as the scope of the Directive is not the right place to clarify that already remediated contaminated sites should not undergo further remediation.

Amendments 43, 44, 46, 48, 50, 51 and 52 are not acceptable because they would create legal uncertainty or add unnecessary definitions to the text.

The aspirational text proposed by amendment 54 is not acceptable in a legally binding text.

Amendment 60 unduly limits the general obligation to limit sealing or mitigate its effects and on the other hand it adds a general obligation to limit sealing to be embedded in the EIA Directive which could imply a de facto amendment of the EIA Directive. Moreover, it obliges Member States to develop codes of good practice for a very large number of areas which are already cover by Community legislation or which have no link at all with soil sealing. This would entail an enormous administrative burden without any added value.

Amendments 107 and 149 unduly restrict the scope of the Directive and cannot be accepted.

Amendment 151 cannot be accepted because it deletes an important provision for the practical implementation of the Directive and needed for the achievement of its objectives.

Amendment 66 is not acceptable because there are many different land uses in Europe and it does not seem justified to address with a specific Article one use (agriculture) and none of the others. Moreover, the obligation to present a Biowaste Directive goes against the right of initiative of the Commission.

Amendment 68 cannot be accepted because it adds an additional obligation to prevent the introduction of dangerous substances but at the same time it unduly excludes form the scope of the preventive obligations soil improvers which can be contaminated.

Amendments 70, 71, 72 and 81 cannot be accepted because create legal uncertainty, are vague in their remit or superfluous.

Amendments 87, 88 and 91 are not acceptable, because the Commission, as guardian of the Treaty, needs to have access to relevant information for ensuring a proper implementation of the Directive and inform the Council and the EP thereof. The current wording does not specify the concrete information elements that have to be made available to the Commission or confuse the aspects covered by the exchange of information provided for by Article 17 of the Commission proposal.

Amendment 138 cannot be accepted because contradictory of common Community practice, incoherent with other parts of the text and unworkable in practice.

Amendments 94 and 95 are not acceptable because not in line with the Comitology Decision 1999/468/EC.

Amendment 97 does not comply with the Inter-institutional Guidelines for drafting legislation.

Amendments 100, 101 and 102 cannot be accepted on scientific grounds.

9.
Outlook for the adoption of an amended proposal: The Commission services do not intend to present a written amended proposal as the amendments agreed or agreed in principle, or partially, are limited in number and content. However, the Commission will inform the Council of its position.
10.
Outlook for the adoption of a common position: Political agreement leading to a common position is likely under the Portuguese Presidency at the December Environment Council.
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