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Brief analysis / assessment of the resolution and its requests:

The resolution concentrates on issues that will not be covered by the announced amendments to the UCITS Directive. The resolution takes a supportive position on some new issues where the Commission is starting to work (private placement, substitute products). The resolution is broadly in line with the Commission's strategy to base policy decisions on in-depth analysis and thorough impact assessments. It also provides a useful input to the analysis.

The resolution puts forward proposals for the enlargement of the scope of the Directive to accommodate non-harmonised funds. The resolution takes the view that this should happen in the short term. The resolution also expresses support for some ultimate move towards a principle-based framework for fund regulation.

7.
Reply to the requests and overview of the actions taken by the Commission or outlook of those actions which the Commission intends to take:

The Commission welcomes the resolution of the Parliament. As with the first EP report on asset management (adopted in April 2006), the present report represents a valuable contribution to the asset management debate.

The Commission services have already started to work in many of the areas highlighted in the Parliament's resolution. The aim is to build a robust body of evidence on which to base future decisions. As repeatedly stressed in its resolution, this impact assessment-driven process is endorsed by the Parliament.

A detail of the Commission's on-going and planned work regarding the issues highlighted in the Parliament's resolution is provided below.

Non-harmonised retail funds (paragraphs 1-3)
The resolution argues that: i) the UCITS Directive should be amended to allow UCITS to invest into open ended real estate funds and funds of hedge funds; and ii) consideration should be given to creating a passporting regime (underpinned by an impact assessment) for open ended real estate funds, funds of hedge funds and other non-harmonised (i.e. non-UCITS) retail funds.

The Commission services have launched several initiatives in the area of non-harmonised funds. Two externally contracted studies will provide insights into the use of investment techniques by UCITS and non-UCITS and on how non-harmonised funds are sold to investors. An expert group on open-ended real estate funds will finalise its recommendations to the Commission in February 2008. Reports will be made public on the Commission website as usual. A proportionate impact assessment will be completed in summer 2008. All these workstreams will feed into a Commission report to Council and Parliament that will be completed in autumn 2008. The report will map the markets for non-harmonised funds, assess whether they are broadly suitable for offer to the retail market, and explore the business case for facilitating their cross-border distribution.

Private Placement Regime (paragraphs 4-10)
The resolution argues in favour of a harmonised framework for private placement at EU-level (based on a thorough impact assessment).The resolution proposes a two step approach: firstly, MiFID professional clients should be granted a waiver from the UCITS notification process in the revised UCITS III; secondly, this regime should be extended to other products, a broader defined set of investors and should waive local marketing provisions. The EP asks the Commission to determine, by summer 2008, whether legislative measures are needed or CESR guidance is sufficient.

The possibility of introducing a waiver for professional investors has been considered during the UCITS legislative proposal's preparatory work. Regarding the private placement regime, a call for evidence was launched in spring 2007. Two workshops are being organised in January and February 2008. Building on the responses to the call, the workshops' conclusions and the result of the corresponding impact assessment, the Commission will issue a Communication on private placement. The planned adoption date is June 2008.

Distribution, disclosure and financial literacy (paragraphs 11-21)

The resolution highlights that investor information, including fee disclosure, is crucial to empowering investors to take more informed decisions and to increase competition. It argues that cost and fee disclosures at the point of sale and information on risk and performance on an ongoing basis should be provided at the point of sale for all substitute products. To this end, the resolution asks the Commission to review the legislative framework, including the functioning of certain MiFID provisions. The resolution regrets that guidance on the interaction between UCITS and MiFID have not been published before the implementation of the latter.

As regards substitute products, Commission services have launched a call for evidence in October 2007. Contributions (deadline 18th January) will allow to assess whether the existing regulatory patchwork results in a real and significant risk of investor detriment. In the light of responses and further follow-up work, the Commission will issue a Communication in autumn 2008 on the need for EU level action. A vademecum clarifying UCITS and MiFID interaction should be finalised in spring 2008.

Taxation of cross-border fund mergers (paragraphs 22-25)

The resolution criticises the fact that cross-border fund mergers are treated as taxable events in some jurisdictions (while domestic mergers are not). It therefore calls on the Commission to prepare a Taxation of Fund Mergers Directive that would ensure that both domestic and cross-border mergers are tax neutral.

The option of adopting a Taxation of Fund Mergers Directive solution was considered in the impact assessment analysis conducted in preparation of the White Paper on investment funds. The analysis, however, concluded that a Commission Communication would be the most proportionate and cost-effective measure to solve discriminatory fund mergers' tax treatments.

Investment Policy and Risk Management (paragraphs 26-29)

According to the resolution, the approach to define eligible assets and investment limits is said not to guarantee the quality of investment management. The resolution therefore suggests shifting to a principle-based approach in the medium term. This shift should not delay the current revision of the Directive. It would require a careful analysis of the impact of such change.

As in the case of the taxation of fund mergers, the appropriateness of undertaking a fundamental revision of the UCITS Directive design (including its product approach) was considered in the White Paper impact assessment. The analysis, however, concluded that there were insufficient grounds at that stage for such a change and recommended concentrating on a number of specific and targeted areas. Overtime, financial innovation will continue to test the limits of the Directive and push for a rethinking of its scope and design. The Commission services will monitor these developments closely and, in keeping the Parliament's approach, base future decisions on an in-depth analysis of the issues at stake.

Fund processing (paragraphs 30-33)
The resolution welcomes on-going industry initiatives in this area.  It considers, however, that the progress achieved so far is unsatisfactory and asks the Commission to act if no substantial progress has been achieved by the end of 2009.

As explained in its White Paper on investment funds, the Commission believes that market-driven solutions are the most effective way of addressing the problems identified. Some progress has already been made. Today, some 50% of cross-border transactions are automated (compared to 0% 4-5 years ago). The Commission services will continue to follow closely industry initiatives and their progress.

Depositary (paragraphs 34-37) 

The resolution calls on the Commission to include in its forthcoming legislative proposal provisions to allow credit institution branches to act as depositary. It also highlights the need to harmonise the definition of depositary functions. The resolution, however, clarifies that a depositary passport should be only introduced after a complete harmonisation of its role and responsibilities has been achieved.

The ability for branches to act as depositary was a recommendation of the Commission's Expert Group on market efficiency. The analysis conducted in preparation of the White Paper on investment funds, however, showed that the UCITS Directive does not stand in the way of this (and that, therefore, there is no need to change the Directive). It is up to Member States to allow this flexibility. As regards the depositary passport, Commission services do not consider this to be a short-term priority and agree that a prior harmonisation of the role and responsibilities of depositaries is a 'sine qua non' condition for the introduction of the passport.

Lamfalussy (paragraph 38)
The resolution calls on the Commission to propose a legal basis at Level 1 for the use of both implementing Directives and implementing Regulations at Level 2.

On-going preparation of the UCITS legislative proposal by the Commission services follows the Lamfalussy logic. The additional level 1 sections will focus on principles. They will also include provisions allowing to develop more practical/technical details at level 2.

Hedge Funds (paragraphs 39-43) and Private Equity (paragraphs 44-48)
As regards Hedge Funds, the resolution does not specifically call for further regulation of the sector, but invites the Commission to examine some provisions about voting on borrowed stocks. This issue is addressed by the draft report that the industry itself (HFWG
) recently published to put forward a code of conduct for hedge fund managers. Inter alia, the HFWG proposes that hedge fund managers should refrain from voting on borrowed stocks. The EP resolution also invites the Commission to “play a more active role” in discussions at international fora.

Regarding Private Equity, the resolution emphasises the need for further detailed research and careful consideration of this maturing industry; particularly its impact on corporate governance, employment, financial stability and consumer protection. It also considers that some key risks require further monitoring: transparency to investors and supervisors on fees, levels of leverage used by private equity, as well as enhanced disclosure of investment objectives.

Apart from a close monitoring of developments in these two areas, the Commission does not see the need for legislative action in relation to Hedge Funds and Private Equity Funds. However, some related aspects (notably as regards investor protection) are dealt with in the framework of the on-going work on non-harmonised funds (retail investors) and private placement (non-retail investors).
-------------
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