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6.
Brief analysis / assessment of the resolution and requests made in it:
The resolution on the "Tax Treatment of losses in cross-border situations" is based on the Commission Communication of 19 December 2006 on the same subject [COM(2006)824]. The essential message of the resolution is one of support for the Commission's initiative in the field of cross-border loss relief and for coordination in this area. The resolution especially addresses the importance of cross-border loss relief for the functioning of the internal market and for SMEs. At the same time it stresses the need of Member States to tackle tax avoidance in order to safeguard their budget revenues. The resolution also recalls that the proposed targeted solution only represents an intermediate solution pending the adoption of the Common Consolidated Corporate Tax Base (CCCTB).

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

Specific measures to promote SME

The Commission welcomes the support [paragraphs 9 and 22] of the European Parliament for the need to facilitate and promote the cross-border economic activity of SMEs by providing cross-border loss relief.

On 23 December 2005 the Commission presented its Communication on "Tackling the corporation tax obstacles of small and medium-sized enterprises in the Internal market: outline of a possible Home State Taxation pilot scheme". In this Communication, the Commission suggested that Member States should conclude bilateral or multilateral agreements between themselves to implement Home State Taxation and offered its assistance. However, so far Member States have not made use of this opportunity.

In this context it should also be noted that the scope of the CCCTB project explicitly covers also SMEs.

Definition of group

The Commission shares the view [paragraph 18] that it is important to define the concept of "corporate group". In fact, Annex VIII of the Commission Staff Working Document [SEC(2006)1690], which accompanies the Communication, gives an overview of the minimal holdings necessary to qualify for the various domestic group taxation schemes which range from more than 50 % up to more than 95 %. Thus, the control requirement is an essential part of all group taxation schemes. Consequently, the definition of groups of companies is also an essential element of the work on the CCCTB project.

Automatic information exchange system

The Commission supports increased use of information exchange mechanisms, including automatic exchange of information, for direct tax purposes. It is prepared to discuss with Member States how this could be achieved, including how the information exchange needs in relation to cross-border loss offset could be met [paragraph 20].

A system of automatic exchange of information in the field of direct taxation is already in place within the framework of the Savings Tax Directive 2003/48/EC, where Member States exchange information on the savings income in the form of cross-border interest payments to individuals.

Preventing tax abuse

The Commission shares the concerns of the European Parliament about tax avoidance expressed in the resolution [paragraphs 14, 16, 18 and 20]. Member States need to be able to prevent their tax bases from being unduly eroded because of abuse and overtly aggressive tax planning. At the same time it is vital to ensure that there will be no undue restriction to the Treaty freedoms. In a Communication on "the Application of Anti-abuse Measures in the Area of Direct Taxation [COM(2007)785], adopted on 10 December 2007, the Commission presented its views on this subject in more detail.

Taking into account losses of a parent company at the level of a subsidiary

The European Parliament, while being strongly supportive of cross-border loss relief, pointed to the question "whether cross-border loss relief should be limited to subsidiaries as regards their parent company or vice versa" and the need to study the budgetary impacts involved [paragraph 13]. With regard to this issue, the Commission has taken the view that tax avoidance could be effectively addressed by limiting cross-border relief to vertical upward situations (the setting-off of losses of a subsidiary against the profits of a parent company), thus addressing a concern expressed by the European Court of Justice in the Case C-446/03 "Marks and Spencer". Where a vertical downward relief of losses would be allowed, especially groups with many companies at subsidiary level would have more choice and could allocate the losses where the tax value is the highest.

The relation between cross-border loss relief and the CCCTB

The Commission notes the European Parliament's view that granting cross-border loss relief is only an intermediate solution pending a CCCTB which constitutes a comprehensive long-term solution where, inter alia, the profits and losses within a group of company will be consolidated automatically.
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