
CONSULTATION PROCEDURE REQUIRING A SINGLE READING

European Parliament legislative resolution on the proposal for a Council regulation on the protection of vulnerable marine ecosystems in the high seas from the adverse impacts of bottom fishing gears

1.
Rapporteur: Duarte FREITAS (EPP-ED/PT)
2.
EP reference number: A6-0183/2008 / P6_TA-PROV(2008)0246
3.
Date of adoption of the resolution: 5 June 2008

4.
Subject: Protection of vulnerable marine ecosystems

5.
Inter-institutional reference number: 2007/0224(CNS)

6.
Legal basis: Article 37 of the EC Treaty

7.
Competent Parliamentary Committee: Committee on Fisheries (PECH)

8.
Commission’s position: The Commission can accept some of the amendments adopted by Parliament.
Amendment 1 – Rejected

The Commission cannot accept this amendment, as it cannot accept amendment 14, whereby Article 6 and its rule on a depth limit of 1000 m for gear deployment would be deleted. This recital is necessary to explain the rationale for Article 6, which the Commission considers necessary to retain.

Amendment 2 – Partly accepted

The Commission can accept this amendment in part: the first sentence has, in substance, already been incorporated in the Presidency compromise text, recital 5.

The second sentence, cannot be accepted as the FAO guidelines are still under development and it is therefore inappropriate to commit to them in the way proposed at this time (the Presidency compromise text is drafted taking into account the state of play, thus in more general terms).

In addition, the FAO guidelines are a non-binding text developed under the FAO Code of Conduct on Responsible Fisheries, itself non-binding.  They have no established method for interpretation within the FAO system that has legal force on FAO members.
Amendment 3 – Accepted

The Commission can accept this amendment, which has already been incorporated in the Presidency compromise text, as part of the definition of "bottom gears" in Article 2(d).

Amendment 4 – Rejected

The Commission cannot accept this amendment, since the terms used are derived from the established international terminology. The UN Fish Stocks Agreement refers to both RFMOs and arrangements as regulatory authorities, without however defining the differences between the two. It is generally understood, for example, that the Bering Sea agreement represents an arrangement because it does not establish a permanent organisation structure and members take turns in organising the work. It has, nevertheless competence to regulate, i.e. to adopt legally binding measures.  It is important to keep the language as it is to catch all scenarios and maintain consistence with the UNFSA.

The addition of the words "the legal" is superfluous as this is implicit in the terms "competence to regulate". Only binding international instruments provide for such basis.

Attention is drawn to the typo. The text should read "organisation or arrangement". This has been corrected in the Presidency compromise text.

Amendment 5 – Accepted

Amendment 6 – Rejected

The Commission cannot accept this amendment. As the work underway in relation to the FAO Guidelines shows, the definition of vulnerability is a function of the nature of the threat. It is important to establish in the regulation that we are addressing the specific threat posed by the use of bottom gears to marine ecosystems.

Amendment 7 – Accepted

The Commission can accept this amendment with the addition of the further terms "in the normal course of fishing operations". See comment to amendment 3.  These terms would so be in line with the definition in the draft FAO Guidelines, which is at this time tentatively agreed.

Amendment 8 – Rejected

The Commission cannot accept this amendment. The purpose of this regulation is to prevent damage to benthic ecosystems. Should cold water corals or sponges be considered as by-catches, then this amendment would amount to self-incrimination by fishermen applying for a permit and thus legally inoperative. For other, e.g. fish species, the information would have very little consequence under this regulation.

Amendment 9 – Accepted

The Commission can accept this amendment, which is already incorporated in the Presidency compromise text.

Amendment 10 – Accepted

The Commission can accept this amendment, which is already incorporated in the Presidency compromise text.

Amendments 11/12 – Accepted

Amendment 13 – Rejected

The Commission cannot accept this amendment. The sentence whose deletion is requested sets a minimum standard for the implementation of the precautionary criteria. The qualifier "Significant" is not easy to define or quantify. This simple rule does away with any persistent discussion about how to deal with uncertainty and ensure a minimum consistency of implementation across the EU membership.

Amendment 14 – Rejected

The Commission cannot accept this amendment.

This regulation establishes, for the first time under the CFP, the principle of a prior assessment of impacts as a condition to authorise fishing. This innovation is the key "regime shift" that the UNGA recommendations essentially call for. The lack of experience in implementing such principle in the fisheries field demands that, at least for a tentative period while this experience is gained, an effort be made to keep the expansion of fishing activities in check. This is what Article 6 seeks to do.

If Article 6 is deleted, the Commission fears a rush of fishing activities expanding into deeper waters at a time when environmental impact assessment is in its infancy. It is fully advisable to apply this precautionary limit, at least until the proposed revision date for this regulation in Article 13 (two years) allows the EU to examine the effectiveness of the system.

In addition, this limit is not likely to have any effects on current fishing activities: for high seas fisheries with bottom gears not covered by an RFMO or interim arrangement, no EU vessels are reported to be fishing below 1000 m at this time.

Article 6 is criticised as not being based on scientific advice. That criticism misses the point, as made above, that the goal is not so much to protect hypothetical ecosystems below this depth, but rather to prevent a race for depth before the regulatory approach introduced here for the first time is duly tested.

Amendment 15 – Rejected

The Commission cannot accept this amendment. It purports to add a number of supplementary conditions for the obligation of the vessel to "move away" to kick in. In so doing, the amendment goes considerably away from the UNGA recommendations. In particular, the move-away obligation would only affect vessels carrying an observer on board. However, Amendment 23 below purports to restrict the 100% coverage of on-board observers proposed by the Commission (an amendment that we cannot accept either). This means in practice that a number of vessels will be exempted from the move-away rule, and this would be inconsistent with the UNGA calls.

The move-away rule is a necessary safeguard because no impact assessment can guarantee perfect knowledge of the location of vulnerable marine ecosystems, especially in areas for which no RFMO is in place, therefore where countries have no framework for sharing data and research.

Amendment 16 – Rejected

The Commission cannot accept this amendment. Contrary to the previous amendment, this additional text goes too far. It would result in closing large high seas areas to fishing as a matter of principle. It makes little sense to treat such large areas as a vulnerable marine ecosystem. This is where the move-away rule in paragraph 1 of this Article can play a balancing role. If applied effectively, that rule can make such closures unnecessary.

Amendment 17 – Accepted

Amendment 18 – Rejected

The Commission cannot accept this amendment as the proposed addition does not state who would be responsible for this database (Commission, Member States?).

Amendment 19 – Accepted

The Commission can accept this amendment, which is already included in the Presidency compromise text.

Amendment 20 – Accepted

The Commission can accept this amendment. In the Presidency compromise text, the first sentence of this paragraph has been deleted, since the deletion of the terms "of validity" as proposed here, makes the first sentence redundant. Indeed the second sentence establishes the legal consequences of the loss of the permit and is therefore the section that must remain in the regulation's text.

Amendment 21 – Accepted

The Commission can accept this amendment. However, it is also in agreement to delete this article altogether. Its purpose was to extend the applicability of Regulation 2347/2002 to vessels operating in non-RFMO areas. This can also be achieved by revising Regulation 2347 itself, and this solution is at this time preferred as a better regulatory technique. The Presidency compromise text does no longer contain this article.

Amendment 22 – Rejected

The Commission cannot accept this amendment. The tasks allocated to observers in this article go beyond mere scientific data collection and may have bearing on compliance and enforcement.

Amendment 23 – Rejected

The Commission cannot accept this amendment. Full observer coverage is indispensable for this regulation to be effective and credible. Its provisions apply to fishing in waters for which there is no international cooperation regime. Flag States are thus solely responsible and cannot rely on cooperative support from other parties. Particular rigour and vigilance is therefore indicated.

The EU has accepted the principle of 100% observer coverage in fisheries that are considered "sensitive" even in well-regulated areas. Such is the case, for example, in NAFO. Fishing in waters not covered by any international regime is in itself a basis for considering the fisheries "sensitive".

In addition, a sampling approach may be valid under given conditions in respect of classical fisheries monitoring. However, in this case, the EU has committed to prevent destructive impacts, and this cannot be done through, e.g. port control or catch reporting. In the absence of observers on board, only VMS can be used as a monitoring tool. It is unrealistic to expect that Member States will implement a real-time monitoring of each individual vessel. In these conditions, the regulation is not credible unless observers on board monitor the implementation of the fishing plans, in particular as to the vessel's compliance with the intended areas of operation. The move-away rule in Article 7 would also be quite ineffective without full observer coverage.

Amendment 24 – Accepted

Amendment 25 – Accepted

The Commission can accept this amendment, but by requiring Member States to actually submit their impact assessments with their biannual reports. This is foreseen in the Presidency compromise text, paragraph 2 of this article.

Amendments 26/27 – Accepted

Amendment 28 – Rejected

The Commission cannot accept this amendment. Two years as from adoption of this regulation seem necessary to evaluate properly the effectiveness of the regulatory approach embodied in this text. The fact that the UN General Assembly will carry out a review of the implementation of its recommendation in 2009 is not enough reason to advance the EU internal deadline: the UNGA will examine the degree to which States and RFMO have taken action. It will in no case review the effectiveness of this regulation.

Amendment 29 – Accepted

The Commission can accept this amendment. It is already foreseen in the Presidency compromise text.

9.
Outlook for amendment of the proposal: No amended proposal but some of the amendments adopted and which are acceptable to the Commission will be integrated into the final Presidency compromise.

10.
Outlook for adoption of the proposal: Political agreement was reached on the proposal at the June 2008 Council.
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