
CODECISION PROCEDURE – First reading
European Parliament legislative resolution on the proposal for a regulation of the European Parliament and of the Council establishing an Agency for the Cooperation of Energy Regulators
1.
Rapporteur: Giles CHICHESTER (EPP-ED/UK)
2.
EP reference number: A6-0226/2008 / P6_TA-PROV(2008)0296

3.
Date of adoption of the resolution: 18 June 2008

4. 
Subject: Agency for the Cooperation of Energy Regulators

5.
Inter-institutional reference number: 2007/0197(COD)

6.
Legal basis: Article 95 TEC

7.
Competent Parliamentary Committee: Committee on Industry, Research and Energy (ITRE)
8.
Commission’s position:

The Commission can accept the following amendments: 1, 6, 9, 10, 12, 16, 45, 47, 48, 49, 53, 54, 58, 59, 64 (regarding § 3), 64(§4), 66, 72 and 75.
The Commission can partially accept the following amendments: 3, 4, 5, 7, 11, 13, 14, 15, 19(§1a), 19(§1da), 19(§1db), 19(§1de), 19(§1df), 24, 26, 27, 28, 31, 32, 33, 35, 39, 40, 41, 42, 43, 44, 51, 57, 61, 64(§1), 68, 70, 74 and 76.

The remaining amendments are to be rejected: 8, 17, 18, 19(§1c), 19(§1d), 19(§1dc), 19(§1dd), 19(1dg), 20, 21, 22, 25, 29, 30, 34, 36, 37, 38, 46, 50, 52, 55, 56, 60, 62, 63, 64(§2), 64(§5), 64(§7), 64(§8), 65, 67, 69, 71 and 73.

Accepted amendments

Amendment 1 (See also amendment 70): In line with the inter-institutional agreement on agencies.

In addition, Amendments 6, 9, 10, 12, 16, 45, 47, 48, 49, 53, 54, 58, 59, 64(§3 and §4), 66, 72 and 75 are acceptable.
Amendments accepted in part (subject to more precise wording or modalities)

Amendment 3 can be accepted subject to more precise wording.

Amendment 4 can be accepted subject to more precise wording.

Amendment 5 is partially acceptable, since it is not wholly compatible with the current practice regarding Agencies.

Amendment 7 is partially acceptable since as regards advice to other institutions, the proposed amendment is not compatible with the current practice regarding Agencies.

Amendment 11 the first part is acceptable. As regards the second part, the obligations are unclear. Reporting by the Board to the institutions is done by the Director rather than by the Board. In that respect, amendment is not in line with current practice as regards Agencies.

Amendment 13 is acceptable subject to further modalities.

Amendment 14 is acceptable subject to more precise wording.

Amendment 15 is acceptable subject to more precise wording.
Amendment 19 consists of several elements. As regards §1a, the amendment is partially acceptable, subject to more precise wording. First of all, the article is an enumeration of 'acts' rather than tasks and regarding the task "issue decisions", without any further explanation, is not in line with the Meroni-judgement. As regards §1da, the amendment is partially acceptable, subject to more precise wording. As regards §1db, to §1de, and §1df the amendments are acceptable subject to more precise wording.

Amendment 24 is acceptable subject to more precise wording. This can be a useful clarification if and when the internal market is affected, in the alternative ENTSO could coordinate with a facilitating role of Agency.

Amendment 26 is acceptable in principle provided drafting can be adapted; the Agency could, if provided by Comitology, perhaps take suspensive decisions (for particular reasons and to be defined), but it is questionable whether it can acquire these powers by delegation, since Commission does not have these powers either (Meroni). As regards imposing fines, the Agency could in principle propose to the Commission to impose fines. Further clarification is needed.

Amendment 27 is partially acceptable, since monitoring role for Agency is acceptable, however, authorisation is a Member State prerogative which involves issues of spatial planning, etc.

Amendment 28 is partially acceptable, subject to further refining of modalities; the monitoring task of Agency is acceptable, but second part of sentence is unclear.

Amendment 31 is acceptable in principle, but subject to more precise wording. The Agency can not ensure cooperation, but the agency can monitor and/or promote the regional cooperation.
Amendment 32 is partially acceptable subject to more precise wording. The amendment deletes the possibility for the Agency to deliver an opinion on request of Commission on its own initiative. The following alternative text is proposed: "the Agency shall provide an opinion, at the request of any regulatory authority, on whether a decision taken by a regulatory authority complies with the Guidelines referred to in Directive 2003/54/EC, Directive 2003/55/EC, Regulation (EC) No 1228/2003 or Regulation (EC) No 1775/2005 and with Community legislation which sets out the EU energy policy".

Amendment 33 acceptable in principle along the following lines: "Where a national regulatory authority does not comply with the opinion of the Agency as referred to in paragraph 4 within four months from the date of receipt, the Agency shall inform the Commission and the Member State in question."
Amendment 35 is partially acceptable, subject to reformulation. The monitoring role is acceptable.

Amendment 39 is partially acceptable and subject to reformulation. As to storage: it is the task of TSOs to identify storage requirements. In addition, the Commission is coordinating and monitoring under the Security of Supply Directives (e.g. Articles 8 and 9 SoS for Electricity) rather than Agency. Finally, see comments as regards Amendment 24.

Amendment 40 is acceptable, subject to more precise wording. General consultation article is acceptable as well as more transparency.
Amendment 41 is acceptable in principle. The role of the Agency as a monitoring entity is acceptable subject to further refining of modalities.

Amendment 42 is acceptable in principle, but subject to redrafting. The Agency cannot impose fines (Meroni), but Agency could propose to the Commission to impose fines in cases where the Commission needs to act. The latter requires defining of further modalities.
Amendment 43 is partially acceptable, subject to further modalities. First part is acceptable in principle. Second part: the proposed amendment is not compatible with the current practice regarding Agencies. Not all five institutions should be involved, moreover the formulation is too broad. It is incompatible with the EU interinstitutional framework and the powers of the agency.
Amendment 44 is partially acceptable. A smaller board is acceptable. The other aspects, membership of the board, are in principle not in line with general practice on agencies.

Amendment 51 is partially acceptable, subject to reformulation. An alternative text is proposed: "The Administrative Board shall, in consultation with the Board of Regulators, appoint the Director in accordance with Article 13(2)".

Amendment 57 is acceptable, subject to further drafting in order to take into account actual situation in Member States.

Amendment 58 and Amendment 59 are acceptable in principle.
Amendment 61 is partially acceptable, subject to more precise wording. First, assent is in principle acceptable, if the text is worded along following line:" The Board of Regulators, in accordance with Article14 (3), shall provide its assent to the Director before the Director adopts the opinions, recommendations and decisions referred to in Articles 5, 6, 7 and 8, 8a, 8b and 8c". As regards the execution of Director's tasks in accordance with BoR is in principle acceptable (decisions are adopted by the Director, not by the BoR, see also Amendment 64). Finally, the last part of the text is not in accordance with the balance struck in the Commission proposal.

Amendment 64 is acceptable in principle subject to redrafting. In paragraph 1, "in accordance with" is acceptable, but Agency’s decisions are not being adopted by BoR but by the Director. The paragraph should read: "1. The Agency shall be managed by its Director, who shall act in accordance with decisions prepared by the Board of Regulators."
Amendment 68 is partially acceptable. The public call is acceptable. Other amendment is not compatible with the current practice regarding Agencies.

Amendment 70 is partially acceptable, subject to further defining modalities. Regarding point 47: in line with the inter-institutional agreement on agencies. Regarding c) and new 1(a); contribution by NRA's is in principle acceptable; Finally, as regards cb) charge not acceptable: first of all, the fee would have to be part of the tariff. It increases the tariff and thus end-consumer prices. Secondly, it is up to the Member States how to set the tariff (subsidiarity). Finally, it is practically not feasible to arrange this; which company in the chain (TSO?) and who will pay what share?
Amendment 74 is acceptable subject to reformulation.

Amendment 76 is partially acceptable. The Agency has been granted the power to adopt individual decisions, in compliance with the Meroni-judgement. In addition, basic guidelines can be drafted by Agency, but cannot adopted by Agency since that does not seem to be in line with Meroni (unless it is explicitly stated they are not binding). In line with Meroni, the Agency cannot adopt network codes either. The Agency’s recommendation is acceptable in principle.
Amendments rejected by the Commission

Amendment 8 is not acceptable because Agency should not issue binding guidelines (Meroni).
Amendment 17 is not acceptable because the proposed amendment is not compatible with the current practice regarding Agencies.
Amendment 18 is not acceptable since determining the seat is a prerogative of the Council.
Amendment 19 consists of several elements. As regards §1c, the Commission should be the recipient as it is in charge of proposing and adopting the Guidelines and is therefore not acceptable. 19(§1d) is not acceptable, for the reasons given regarding 8a, 8b and 8c. §1dc, is not acceptable because the ISO should be approved by the Commission rather than by Agency (approval by Agency is not in line with Meroni)). Article 19(§1dd) is not acceptable because it is a task for the National Regulators. Finally, Article 19(§1dg) is not acceptable because it is a task for the Commission.

Amendment 20 is not acceptable since the proposed amendment is not compatible with the current practice regarding Agencies.
Amendment 21 is not acceptable because national regulators have to approve investment plans for the ITO following the opinion of the Agency. For the other options, investment plans are reviewed by regulators and, in compliance with the Meroni judgment, the investment plans are not approved by the Agency.
Amendment 22 is not acceptable since smart metering and smart grid issues play a role at distribution level rather than at transmission level.

Amendment 25 is not acceptable because the proposed amendment is not compatible with the current practice regarding Agencies.
Amendment 29 is not acceptable as drafted, because the Agency cannot impose sanctions (Meroni) but the Agency could propose to the Commission that fines are being imposed by the Commission.
Amendment 30 is not acceptable because the Agency can have only clearly defined tasks and take binding decisions on issues where it has no discretionary powers (Meroni).

Amendment 34 is not acceptable because the Agency will need to consult with the Commission on interpretation, which has been deleted. Therefore the timing in the Commission proposal is four months, taking into account consultation of Commission.

Amendment 36 is not acceptable, because it is either Commission or Agency which take the decision. This safeguard is not in line with current practice regarding agencies.
Amendment 37 is not acceptable because the policy on Trans-European Networks is a prerogative of Commission. Agency could take into account Commission's policy rather than guidelines in this area.
Amendment 38 is not acceptable because the Agency is granted the power to adopt individual decisions implementing Guidelines in compliance with the Meroni-judgement.
Amendment 46 is not acceptable because the proposed amendment is not compatible with the current practice regarding Agencies.
Amendment 50 is not acceptable because the proposed amendment is not compatible with the current practice regarding Agencies.
Amendment 52 is not acceptable because the Agency is an EU body of which the members of the Board of Regulators have to be at least formally appointed by the Administrative Board (AB).
Amendment 55 is not acceptable because the proposed amendment is not compatible with the current practice regarding Agencies.

Amendment 56 is not acceptable because the proposed amendment is not compatible with the current practice regarding Agencies.
Amendments 60, 62 and 63 are not acceptable because the proposed amendments are not compatible with the current practice regarding Agencies.
Amendment 64 consists of several amendments. As regards paragraph 2 and paragraph 7, which are not acceptable, the assent of the BoR shifts the balance of powers between AB, and BoR too much towards BoR. The appointment of the Director by the European Parliament is not compatible with the current practice regarding Agencies. As regards §5 is not acceptable since the amendment is not compatible with the current practice regarding Agencies.  As regards §8, the amendment is not acceptable, since the request by Council to report is not compatible with the current practice regarding Agencies.

Amendment 65 is not acceptable. According to the Commission proposal, the Director adopts subject "to the assent". That means he can still refuse whereas the wording proposed by the European Parliament does not given him this power.
Amendment 67 is not acceptable because the draft work programme is only an operational document and this would not be consistent with current practice.

Amendment 69 is not acceptable because the amendment is not compatible with the current practice regarding Agencies.
Amendment 71 is not acceptable, because the Agency -unlike other Agencies- does not render advice. Secondly, it suffices if a fee is charged when an exemption is requested.

Amendment 73 is not acceptable, since Commission staff rules will be applied and this is not in line with these rules.
9. 
Outlook for amendment of the proposal: The Commission will inform Council of its position on the amendments.

10.
Outlook for adoption of the proposal: The proposal is expected to be adopted in second reading during this legislature.
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