
CODECISION PROCEDURE – First Reading

European Parliament legislative resolution on the proposal for a directive of the European Parliament and of the Council amending Directive 2002/21/EC on a common regulatory framework for electronic communications networks and services, Directive 2002/19/EC on access to, and interconnection of, electronic communications networks and associated facilities, and Directive 2002/20/EC on the authorisation of electronic communications networks and services
1.
Rapporteur: Catherine TRAUTMANN (PSE/FR)
2.
EP reference number: A6-0321/2008 / P6_TA-PROV(2008)0449

3.
Date of adoption of the Resolution: 24 September 2008

4.
Subject: Proposal for a Directive of the European Parliament and of the Council amending Directives 2002/21/EC on a common regulatory framework for electronic communications networks and services, 2002/19/EC on access to, and interconnection of, electronic communications networks and services, and 2002/20/EC on the authorisation of electronic communications networks and services
5.
Inter-institutional reference number: 2007/0247(COD)

6.
Legal basis: Article 95 TEC
7.
Competent Parliamentary Committee: Committee on Industry, Research and Energy (ITRE)

8.
Commission’s position:

(i) adopted amendments which the Commission can accept in full:

Amendments 12, 16, 19, 24, 32, 38, 39, 40, 41, 42, 45, 56, 58, 59, 60, 61, 76, 79, 81, 89, 92, 96, 99, 105, 111, 112, 113, 115, 116, 117, 123 and 124.

(ii) adopted amendments which the Commission can accept in part or in principle:
Amendments 2, 5, 6, 7, 14, 15, 17, 26, 27, 31, 35, 36, 37, 43, 44, 46, 48, 52, 53rev, 138, 62, 63rev, 64rev, 65, 66, 67rev, 68, 69, 70, 71, 72, 74, 75, 77, 80, 84, 85, 86, 90, 91, 95, 98, 100, 101, 103, 106, 107, 108rev, 121, and 125.

(iii) adopted amendments which the Commission rejects:

Amendments 1, 3, 4, 8, 9, 10, 11, 13, 18, 20, 21, 22, 23, 25, 28, 29, 30, 33, 34, 47, 49, 50, 51, 54, 55, 57, 73rev, 78, 82, 83, 87, 88, 93, 94, 97, 102, 104, 109, 110, 114, 118, 119, 120 and 122.

The Commission can accept a significant number of amendments, which go in the direction of improving regulatory clarity or furthering the policy objectives of the Community.

On spectrum, the Parliament is more supportive than Council on the possibility for the Commission to adopt harmonisation measures for internal market purposes, although in a limited way as the Parliament has rejected the common selection procedure for pan-European services. While it does not intend to modify the Radio Spectrum Decision, the Parliament aims at increasing its profile in spectrum policy-making through a new institutional setup, which would include the creation of a Radio Spectrum Policy Committee and the submission by the Commission of a strategy document to be adopted in codecision; the Council is nevertheless likely to oppose such attempt. The Parliament supports the flexible approach based on technology and service neutrality as well as trading, although with provisions intended to protect broadcasting activities as a special case. The Parliament also prioritises individual rights over general authorisations.

A significant change proposed by the resolution concerns the procedures for the notification and oversight at Community level of draft measures imposing remedies following a finding by a national regulator (NRA) of significant market power (SMP) in a relevant market (the 'Article 7 procedure'). The Commission considers that the integration of the collective expertise of the national regulators in the Article 7 procedure, through the participation of the Community-level body of regulators referred to by the Parliament as 'BERT', is in line with the Commission's proposal. The Commission also welcomes the fact that the Parliament procedure would maintain the Commission's proposed power to require the amendment of remedies, albeit in circumscribed form, in the interests of the internal market. However, the arbitration mechanism proposed by the Parliament, under which BERT could confirm that a remedy is appropriate and effective in contradiction to the serious doubts expressed by the Commission (thereby enabling the NRA concerned to proceed with adoption of the proposed remedy), requires revision since the mechanism as formulated by the Parliament would appear to grant an inappropriate power to the national regulators and encroach on the Commission's powers under the EC Treaty.

The Commission welcomes the positive view of the Parliament with regard to the availability of functional separation as a tool. However, it believes that the special nature of functional separation means that it should be treated separately from the notification procedures under Article 7 of the Framework Directive that apply to other SMP remedies.

The Parliament has also adopted a series of amendments which aim at improving the technological neutrality of the provisions applying to the local loop and reinforcing facility sharing with a view to encouraging investment in next-generation access networks. These can therefore be accepted by the Commission.

9.
Outlook for amendment of the proposal: The Commission intends to adopt amended proposals as indicated above in early November 2008.

10.
Outlook for adoption of the common position:
The first reading has now to be examined by the Council under the French Presidency, which has scheduled several meetings of the Council Telecom Working Group. The French Presidency is trying to accommodate the various positions taken by the Member States on the Commission's proposal and on the Parliament's amendments. The French presidency has expressed its intention of adopting a political agreement in view of a common position at the Telecom Council of 27 November. The Presidency has indicated that Trialogue discussions (involving Council, Presidency and EP) will start only after the Telecoms Council meeting. Some issues will prove difficult (in particular Article 7 - Commission veto and arbitration mechanims-, Commission powers and harmonisation mechanisms, involvement of Parliament in spectrum policy and strong spectrum flexibility measures).
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