European Parliament resolution on the Common Frame of Reference for European contract law

1. Rapporteur: Klaus-Heiner LEHNE (EPP-ED/DE)
2. EP reference number: B6-0374/2008 / P6_TA-PROV(2008)0397
3. Date of adoption of the resolution: 3 September 2008
4. Subject: Common Frame of Reference for European contract law (CFR)
5. Brief analysis/assessment of the resolution and requests made in it:
In a series of so far 8 resolutions the European Parliament has followed very closely the Commission's work on European contract law. This most recent resolution again supports the Commission's process of developing a Common Frame of Reference (CFR) in the area of European contract law by putting forward a number of proposals for the future work, while stressing that the European Parliament should be fully involved in this process. In particular, the resolution calls on the Commission:
· to present a precise and transparent plan as to how the selection process will be organised and coordinated (point 2); the outcome of the CFR workshops should be reflected in the selection process and further consultations should be broad (point 9);
· to ensure that the DCFR (Draft Common Frame of Reference) is made available in the greatest possible number of languages (point 3);

· to consider assigning the project to DG Justice, Freedom and Security with the full involvement of all other relevant DGs (point 4).

The resolution points out that:
· the Commission document will be the basis for the decision of the European institutions and all stakeholders on the future purpose, content and legal effect of the CFR (point 5);

· when taking any decision on the content of the CFR, the Commission should bear in mind the Council's opinion of 18 April 2008 (point 7) and that the CFR could result in an optional instrument (point 11).

The European Parliament suggests that:
· the CFR should be as wide-ranging as possible (point 8) and if the future format of the CFR is likely to be that of an optional instrument it should cover the areas where the Community legislation has been or is likely to be active in the near future while the overall coherence of an optional instrument should not be jeopardised by the selection process (point 12).

· the relevant parts of the CFR should be appended to any future Commission initiative which touches on contract law (point 10); measures have to be put in place to ensure that the CFR will be regularly updated (point 6).

6. Response to requests and overview of action taken, or intended to be taken, by the Commission:

The Commission welcomes the European Parliament's resolution which aims at advancing the CFR project by proposing several actions to be taken.

In particular, the Commission takes the following position on the requests of the European Parliament:

Point 2 – Call on the Commission to present a precise and transparent plan for the selection process.

Point 13 – The Parliament should be fully consulted and involved in the selection process.

The Commission fully understands and welcomes that given the importance of the CFR project the European Parliament wants to be fully involved in the major steps leading to the Commission CFR. Commission representatives have already in the past regularly informed the Parliament on the ongoing selection process in the Parliament's working group on European contract law. The Commission appreciates this constructive forum for information and co-operation and intends to continue this information process in the future. However, the Commission wants to reiterate that the CFR process is not a legislative process to which the relevant Treaty provisions should apply.

Point 9 – The outcome of the CFR workshops should be reflected in the selection process and further consultations should be broad and guarantee a balanced input of all relevant stakeholders.

The Commission observes that the workshops aimed at bringing the researchers network together with stakeholders to discuss the preparatory work of the academics and to ensure that practical input from the stakeholders would improve the outcome of the researcher's work. The academic draft that was presented by the researchers by the end of 2007 therefore reflects the outcomes of the workshops to the extent which the researchers found appropriate. In addition, the Commission will also pay attention during the selection process that the outcomes of the workshops, including in particular the workshops which took place in 2007, will be taken into account in the Commission CFR. The Commission agrees that a future consultation on the Commission CFR should be broad guaranteeing a balanced input of all relevant stakeholders.

Point 3 – The DCFR should be made available in the greatest possible number of relevant languages.

The Commission intends to ensure that the Commission CFR will be translated so that it can be discussed and applied in order to improve the quality of EU contract law legislation and make it more coherent. However, this reasoning does not apply to the academic preliminary draft. The Commission CFR will most probably be considerably shorter than the academic draft. Given the huge amount of work entailed by the translation of the CFR, it does not make sense to spend valuable resources to translate parts of an academic draft which are not relevant for the purposes of the CFR.

Point 4 – The Commission should consider assigning the project to DG JLS with the full involvement of all other relevant services.

The Commission takes note of this proposal. It ensures the EP that any work on the CFR within the Commission will be done in full consultation with all services concerned thereby taking advantage of the knowledge and expertise of all relevant Commission services.

Point 7 – The Commission should, when taking any decision about the content of the CFR, bear in mind the Council's statement of 18 April 2008 that the CFR should be "a tool for better lawmaking", forming "a set of non-binding guidelines to be used by lawmakers at Community level".

Point 8 – If this is the case, the CFR should be as wide-ranging as possible and that there may be no need to exclude any content or materials at this stage.

The Commission has always conceived the CFR as a tool for better lawmaking. The CFR should contain a set of definitions, general principles and model rules in the area of contract law. The Commission has not yet decided which topics of contract law the CFR should cover. In the future decision, it will take the Parliament's and the Council's position into account. However, in order to make the CFR useful for policy-making purposes, the Commission will in all likelihood shorten the present academic draft and it will probably also be necessary to amend the remaining text.

Point 5 – The Commission document will be the basis for the decision of the European institutions and all interested stakeholders on the future purpose of the CFR, its content and legal effect, which may range from a non-binding legislative tool to the foundation for an optional instrument in European contract law.

Point 11 – When taking a decision on the content of the CFR, the Commission should bear in mind that the CFR could result in an optional instrument.

Point 12 – If the format of the CFR is likely to be that of an optional instrument it should confine itself to areas where the Community legislation has been active or is likely to be active in the future. The overall coherence of the optional instrument should not be jeopardised by the selection process.

The Commission emphasises that its aim for the near future is – as announced many times - to develop a toolbox which can be used by the Commission and the European legislator when preparing new legislation or revising existing legislation in the area of contract law. It seems to be premature to come at present to any conclusion about the possibility that the future CFR may result finally in an optional instrument.

Point 10 – The relevant parts of the CFR should be appended to any future Commission legislative proposal or communication which touches on contract law to ensure that it is considered by the EU legislator.

Point 6 – Measures must be put in place to ensure that the CFR is regularly updated according to developments on the market and in the national laws on contract law.

The Commission notes the suggestion to append the relevant parts of the CFR to future legislative proposals. However, such an idea depends first of all on the decision on the future effect of the CFR which has not yet been taken.

The Commission agrees to the Parliament's observation that a mechanism to update the CFR will be needed and it will decide on the type of mechanism once the Commission CFR is completed.
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