Follow-up to the European Parliament Resolution on “Better Lawmaking 2006" pursuant to Article 9 of the Protocol on the Application of the principles of subsidiary and proportionality, adopted by the Commission on 16 December 2008
1.
Rapporteur: Manuel MEDINA ORTEGA (PSE/ES)

2.
EP reference number: A6-0355/2008 / P6_TA-PROV(2008)0493

3.
Date of adoption of the resolution: 21 October 2008
4.
Subject: the main focus of the present resolution is the Commission strategy for better regulation.

5.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)

6.
Background:
Since 2006, the interest and the political attention of the European Parliament on better regulation have constantly increased. Between June and September of 2007, the European Parliament adopted a series of resolutions based on reports related to better regulation
. Although these reports deal with different aspects of better regulation, they were closely related. The Commission took a position on all of these resolutions/reports last year.

The present resolution has its origins in the Medina Ortega report which was based on the 2006 Better Lawmaking Report and was adopted by the JURI committee
. The Commission is required to report annually to the European Council on the application of the principles of subsidiarity and proportionality, as defined in article 5 of the EC Treaty.

The European Parliament adopted in parallel a resolution based on the Geringer de Oedenberg report on "Monitoring the application of Community law – 24th annual report from the Commission on 'The application of the EU law" which contains elements that are directly linked with the better regulation agenda and the Inter-institutional Agreement on Better Lawmaking.

7.
Analysis / assessment of the resolution and requests made in it:
The resolution covers the main components of the better regulation agenda: simplification and codification, impact assessment, alternative instruments to regulation, administrative burdens and the inter-institutional cooperation. In synthesis, the resolution:
· on simplification/codification: supports the Commission's efforts on simplification and welcomes the procedures for consulting interested parties when drawing up legislative proposals (points 4-5). Regrets the fact that the Commission continues to draw up separate documents/lists on simplification initiatives, and the delays in the delivery on codification initiatives already announced (points 6 and 17); expresses the wish that recasting should be the standard legislative technique for amending or reviewing existing legislation (point 20);
· on impact assessment: calls for an external, independent scrutiny of the conduct of impact assessments (point 7); affirms that the EP and the Council should do their own impact assessments on amendments proposed in order to improve the quality of the drafting of legislation (point 10); calls on the Commission to incorporate in its IA a comprehensive range of policy options, including the "do nothing" option (point 11);

· on self-regulation and co-regulation: voices doubts about the use of self-regulation and co-regulation in favour of instruments that ensure legal certainty (regulations) and calls on the Commission to develop a more consistent approach (point 14);
· on administrative burdens: the Commission's target of reducing administrative burdens by 25% by 2012 should be a NET target (point 27);

· inter-institutional dimension: confirms the European Parliament's intention to maintain and upgrade inter-institutional cooperation for simplification and regarding the fast track actions proposed to reduce administrative burdens (point 30).

It should be noted that the resolution does not make any specific reference to the ongoing reform of the European Parliament internal procedures in relation to better regulation issues including the 2003 inter-institutional agreement on Better Lawmaking.

8.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
The Commission welcomes the resolution adopted by the European Parliament which is a valuable contribution to better regulation and recalls that the implementation of the better regulation agenda is a joint responsibility of the Commission, the European Parliament and the Council.

The position of the Commission on the main elements addressed to it in the resolution is the following:

· (…) the Commission continues to draw up separate documents relating to simplification and ‘better lawmaking’ which contain non-identical lists of simplification strategies (…); calls on the Commission to draw up a single annual document (point 6)
The documents drawn up by the Commission, referred to in the resolution, address different subjects, and the lists which they provide reflect this. The Commission ensures that these lists are complete and coherent.

There are two important exercises where the Commission addresses its simplification strategy: the Commission Legislative and Work Programme (CLWP) and the Commission's annual review of its better regulation strategy. The situation is as follows:

· the (CLWP) in which the Commission announces its priorities for the year to come, includes the list of the simplification initiatives planned for that year. The CLWP is adopted in autumn and is presented to the European Parliament in the plenary sessions of October or November. In the 2008 CLWP 45 initiatives for simplification where listed (see annex 2 of COM(2007) 640) while in the 2009 CLWP, adopted on 5 November this year, 33 simplification initiatives are announced (see annex 2 of COM(2008)712). In the context of the annual Strategic Review of Better Regulation the Commission reports on the three core components of the Better Regulation Agenda: impact assessment, simplification and reduction of administrative burden. In the context of the "Second strategic review of Better Regulation in the European Union" (COM(2008)32), the "Second progress report on the strategy for simplifying the regulatory environment" (COM(2008)33) focuses on the wider simplification strategy. It contains 5 annexes each providing full transparency on specific aspects of the simplification process: (1) the list of initiatives covered by the Simplification Rolling Programme which the Commission foresees to present in the current and following years; (2) an annex with the codification programme; (3) simplification proposals pending before the legislator; (4) Commission autonomous acts and other initiatives adopted since 2005; (5) simplification proposals adopted by the legislature since 2005.

The Action Programme for the reduction of administrative burdens addresses a different set of complex issues related to reducing costs for businesses without affecting the underlying policy goals of the regulatory framework. To ensure visibility and facilitate implementation and monitoring and adoption by the legislator, document COM(2008)35 presents 2 administrative burden lists which are of direct relevance to the Better Reguation Agenda: a list on Priority Areas and Pieces of EU Legisilation covered by the administrative burden exercise (see Annex 1); and a list on the State of Play of Fast Track Actions (see Annex 4).

The Commission will present in January 2009 its third Strategic Review of Better Regulation: the strategy for simplifying the regulatory environment will be reviewed and updated including codification. At the same time, implementation of the Action Programme to reduce Administrative Burdens will be reviewed and progress in meeting the 25% reduction target for 2012 will be assessed.

· (…) impact assessments are an important tool for assessing Commission proposals and  calls, therefore, for external, independent scrutiny of the conduct of impact assessments (point 7)

The Second Strategic Review of Better Regulation, adopted at the end of January 2008, makes clear why the Commission does not share this view. There are various institutional, political and practical reasons the Commission is opposed to the idea of external scrutiny for verifying the conduct of its Impact Assessments. In essence, each EU institution has been assigned roles and responsibilities under the Treaty. Establishing external scrutiny to exercise control over the conduct of impact assessments prepared to inform Commission proposals (as well as possibly on substantive amendments from Council and the European Parliament) would not be consistent with each institution’s rights to exercise these roles and responsibilities. Assessing the impacts of Commission proposals is part of the preparatory process for the exercise of the legislative initiative; any control over impact assessment interfering with this would amount to control over the internal process through which the Commission is organized and functions to prepare its legislative proposals.

There is also a more practical consideration which makes independent external scrutiny an unrealistic option: the wide range of policy areas where impact assessments are now carried out, together with the broad scope of impacts that need to be considered in an integrated impact assessment, would mean that any scrutiny function would need to involve a very wide range of policy and technical specialists. It is difficult to see how this would be feasible without creating another (and unnecessary) bureaucracy and considerable expenditure.

The Commission considers that independent and external expertise has an important role to play in this area. Its services frequently use such expertise. Moreover, at the end of 2006 the Commission President set up the independent Impact Assessment Board (IAB) under his authority to assess the quality of impact assessments drafted by Commission services before the proposals that they accompany are submitted for adoption by the Commission. The IAB may also, where required, have recourse to external expertise. After adoption of the proposals the IAB's opinions are published on the Europa website, where all interested parties and citizens have free access to them. The impact assessment and the comments made by the IAB can be fully taken into account in the discussions in the Council and the European Parliament. The IAB is already having a significant impact on the quality of the Commission's work.

· (….) calls on the Commission to incorporate in its impact assessments a comprehensive range of scenarios and policy options (including, where necessary, the ‘do nothing’ option) as the basis for cost-effective and sustainable solutions (point 11)
The Commission's impact assessment guidelines require that a wide but credible range of regulatory and non-regulatory options that are likely to be able to achieve the proposed objectives should be considered by the Commission services when carrying out impact assessments. This set of options must always include the 'no policy change'/do nothing baseline scenario and the self and co-regulation options. The process of comparing options is explicitly based on the criteria of (cost-) effectiveness, efficiency and coherence. This should ensure that those options are selected for more detailed analyses which are likely to deliver (in the terminology of cost-benefit analysis) the greatest net benefits. Furthermore the Impact Assessment Board checks that an appropriate range of policy options is examined.

· (….) Calls on the Commission, likewise, to bear in mind that when recasting is not possible, the ordinary legislative technique should make provision for codification, within not more than six months, of the successive amendments to the legislative act in question (…) (point 21)

Where existing legislation is amended without the use of the recasting technique, subsequent codification could be appropriate in some cases. Indeed, the Commission already undertakes routine codification of legislation, over and beyond the codification programme which focuses on the historical backlog. The Commission follows an approach based on prioritisation according to real needs for codification rather than automaticity and fixed deadlines.

Moreover, the Commission acknowledges that, when receiving a proposal for amendment of existing legislation which does not directly take the form of recasting, it may be useful for the co-legislator also to have available a consolidated version of the existing legislation and the proposed amendments. This practice is indeed also used by the Commission, but doing so on a systematic basis would have resource implications for the Commission and would in particular depend on translation capacity.
The Commission reconfirms that it is ready to explore with the two institutions the possibility to set up ad hoc structures with the aim of promoting codification and simplification in line with the 2003 Inter Institutional Agreement on Better Lawmaking.

· ….Calls on the Commission to investigate what further measures might be taken to prevent gold-plating, including the introduction of a right of direct action for citizens; calls for 'follow-up impact assessments' analysing how decisions are in fact implemented at national and local level (…) (point 24)

The Commission is committed to improving all aspects of the implementation of Community legislation. Member States can indeed impose additional requirements to those laid down in EU directives provided that they are not in contradiction with EU law. The Commission will notably continue scrutinizing draft national legislation in the context of the 98/34 notification procedure. It is not clear to the Commission what legal basis exists at EU level for a 'right of direct action for citizens' in this context, nor how such an initiative would comply with the principle of subsidiarity. With regard to the suggested 'follow-up impact assessments' the Commission wishes to emphasise that it does already evaluate its policies, including legislative actions. EU legislation often makes provision for evaluation reports which address implementation at national and even local level where relevant. While the Commission is committed to increasing support for Member States, particularly through the introduction of Implementation Plans and the creation and strengthening of on-line transposition networks, it underlines the responsibility of Member States themselves for ensuring that legislation is transposed as effectively and efficiently as possible. It emphasises the role that national impact assessments should play in this kind of follow-up. Finally the Commission agrees that using regulations rather than directives can simplify the regulatory environment and at the same time improve the application of Community law, both important aspects of the Better Regulation agenda. Of course this has to be done on a case-by-case basis, in conformity with Treaty provisions and taking into account the Protocol to the Treaty on subsidiarity and proportionality.

· (…) Calls on the Commission to assess, and where possible reduce, the general administrative burdens borne by all interested parties, even if they are not companies (point 27)

On the basis of its Guidelines for impact assessments on new proposals, services of the Commission are required to assess administrative costs for enterprises, public authorities and citizens. Where these are likely to be significant, the European Standard Cost Model is applied. The review of the guidelines will strengthen the provisions in this area.

The Action Programme launched by the Commission to reduce administrative burdens focuses on existing legislation and on reducing burdens for businesses, the overall aim being to strengthen competiveness and to contribute to the Lisbon strategy on growth and jobs. The national baseline measurements that took place in some of the Member States are also limited to reporting obligations imposed on business and not on citizens. Burdens for citizens arise predominantly from national legislation.

The position of the Commission on other elements of the resolution is the following:

· Underlines that non-legislative measures should respect the balance of power and the respective roles of the institutions; wants the Parliament to make a wise and coherent contribution to such measures, building on experience; stresses the need for political endorsement of such innovative measures (point 15)

The December 2003 Inter-Institutional Agreement (IIA) on Better Lawmaking, respects the responsibilities and prerogatives of each Institution. In particular, for the first time, this agreement created a general framework for the use of co-regulation and self regulation. The IIA recalls "the Community's obligation to legislate only where necessary, in accordance with the Protocol on subsidiarity and proportionality" and recognises "the need to use, in suitable cases or where the Treaty does not specifically require the use of a legal instrument, alternative regulation mechanisms". The IIA sets out agreed definitions as well as a set of general rules and conditions for their use, stressing consistency with EC law; transparency and representation; added value for the general interest. The IIA also foresees that co-regulation and self-regulation should not be applied whenever fundamental rights or important policy options are at stake, and whenever there are possible impacts on competition and on the unity of the internal market.

Moreover, the Commission has provided regular information on the use of self- and co-regulation in the framework of the High Level Technical Group, and Commission services maintain an open dialogue with the Parliament when preparing legislative and non-legislative initiatives. To provide further transparency, the Commission has launched with the European Economic and Social Committee a joint database on EU self- and co-regulation practices. The Commission has also made a commitment to ensure that the Parliament is duly informed about the preparation of "soft law" measures including those adopted on the basis of comitology.

· Welcomes the fact that the Commission has taken steps to put an end to the delay in the translation into the new official languages of the EU of the texts being codified; deplores the fact that, despite approximately 50 codification initiatives having been announced for 2006 and approximately 200 for 2007, the Commission has forwarded only 36 and 21 proposals respectively to Parliament. (point 17)
The Commission monitors continuously the implementation of the codification programme, with a view to completing it by the end of 2008. Instructions to Commission departments were issued on 23 May 2007 by the Secretary General of the Commission and the Director General of the Legal Service to ensure optimal programming of codification and substantial amendments of legislation to ensure that codification proceeds without interference from substantial amendments of the same legislation.

The Commission takes implementation of the codification programme very seriously and monitors implementation continuously. Its aim has been to complete the programme by the end of 2008. Unfortunately in 2007 there were delays in implementation for a number of reasons, in particular to do with translations into Bulgarian and Romanian, and a number of proposals which had to be changed into recasts because of the new comitology procedure. As a result of this 100 proposals slipped from 2007 to 2008. The Commission's planning for codification up to end of 2008 has been comprehensive. The intention is still to present as many codifications as possible and to encourage the other institutions to complete the adoption of codification proposals as fast as possible. The Commission has nevertheless always made clear that the updated list of codifications planned, which is sent to the other institutions on a monthly basis, is indicative. It would also like to stress that a great number of codification proposals already presented by the Commission are pending before the European Parliament and the Council, and encourages the other two institutions to speed up progress on this front.  If necessary, the Commission can provide detailed explanations for any codifications which have not been presented.
· Urges the Commission to abide by the published codification and recasting lists by submitting to the legislator, as far as possible, all the initiatives announced, and explaining the reasons for the absence of those which are omitted (…) (point 18)
The Commission's planning for codification up to the end of 2008 has been comprehensive. It includes all the remaining acts that need to be codified, both Commission autonomous acts and legislative proposals, to complete the delivery of the indicative codification programme announced in the autumn of 2006. The Commission's intention is to present as many codifications as possible and to encourage the other institutions to complete the adoption of codification proposals as fast as possible. The Commission has nevertheless always made clear that the updated list of codifications planned, which is sent to the other institutions on a monthly basis, is indicative. It also stresses that a great number of codification proposals already presented by the Commission are pending before the European Parliament and the Council. The Commission can indeed provide detailed explanations for any codifications not presented.

For recasting, there is no specific list. Recasting initiatives are included in the Simplification Rolling Programme and are submitted to the legislator in the year foreseen by that programme. Any delays or cancellations can be explained.

· Confirms its wish that the Commission adopt recasting as an ordinary legislative technique, even when the ‘revision’ of the current text is being proposed, so as to make it possible to have - for each initiative - a complete overview of the text (…) (point 20)
The Commission agrees with Parliament’s call for increased use of the technique of recasting (modifying existing legislation whilst simultaneously codifying the unchanged provisions of existing acts together with proposed amendments). This technique is already used by the Commission: this is reflected in particular in the rolling programme for simplification where nearly half of the planned initiatives are indicated as recasts.

The Commission would, however, like to emphasise that the potential for using the recasting technique is limited by several factors. It would, for example, be disproportionate in cases where legal texts are amended very often or where amendments are relatively limited in nature. In these cases it is not always efficient to reproduce the whole text in a recast form. Moreover, the use of recasting depends on translation capacity and improvements to the inter-operability of the institutions’ existing IT tools for recasting. It is also clear that the Commission’s use of recasting presupposes that all the institutions respect the provisions of the Inter-institutional Agreement on recasting.

· In accordance with the Inter-institutional Agreement on better law-making
, specific structures could be established in conjunction with the Council and the Commission (point 21)
The Commission welcomes the intention expressed by the EP for the establishment of "specific structures (…) in order to encourage simplification ". Indeed, the role of all institutions is critical for the timely delivery of simplification objectives. The Commission notes that the commitment to modify internal structures and working methods for simplification were taken by the co-legislators in December 2003 in the framework of the IIA on "Better Lawmaking".

The Inter-Institutional Agreement on Better Lawmaking has been in force since December 2003. Implementation, in particular through the High Level Technical Group at administrative level, has not been easy. This should not discourage the institutions from continuing our dialogue. On the contrary: the Commission recently expressed the view that it is time to give a more political tenor to the discussions on better regulation issues in general. It has encouraged the Parliament to convene in the near future an inter-institutional exchange of views on better regulation at highest political level, be it in the context of the HLTG, the Conference of Presidents, or in the Conference of Committee Chairs. As announced in its Second Strategic Review for Better Regulation, the Commission invited in mid-April, the two other institutions to start the revision of the Common Approach for Impact Assessment by doing a stock-taking exercise of the experiences of the three institutions with the aim of identifying where progress can be made. This work at technical level is ongoing and the Commission expects to share contributions with the two other intuitions on the stocktaking in November.

As regards the Commission's rolling simplification programme, the implementation is progressing well. Out of 52 simplification initiatives foreseen for adoption by the Commission in 2008, 42 will have been adopted by the end of the year (81% success rate). Out of the remaining, 7 will be delivered in 2009 and 1 in 2010 (2 have been cancelled). In total, the Commission has currently adopted 121 out of 162 proposals (75% delivery rate) since the launch of the programme in October 2005. 48 initiatives are still pending in the inter-institutional law-making process. The Commission's legislative and work programme (CLWP) for 2009 foresees 33 simplification initiatives for adoption by the Commission in 2009. 21 of these are new, strengthening therefore the Simplification Rolling Programme.

· Reiterates the need to reduce the unnecessary administrative burdens which companies have to bear in order to meet the information obligations laid down both by European legislation and national provisions for its application; emphasises that the Commission’s target of reducing administrative burdens by 25% by 2012 should be a net target, meaning that reductions in certain areas must not be nullified by new administrative burdens imposed elsewhere (…) (point 27)
The Commission's main concern at present is to make progress with the existing objective of the Action Programme on Administrative Burdens to reduce 25% of the stock of EU obligations. This programme focuses on the most burdensome obligations in 13 priority areas, and is extremely ambitious.

To date 18 Member States have set targets of a comparable ambition at a national level as the 2007 Spring Council invited them to do so.  It is important to note that the administrative burden that is ultimately created for businesses depends very much on the way in which proposals from the Commission are amended by the legislator, legislation once adopted is transposed in case of directives and more generally implemented. So, the legislator and Member States also have an important responsibility here.
The Commission can, however, confirm its practice according to which key legislative proposals are accompanied by an Impact Assessment which analyses the expected administrative burdens associated with relevant policy options. Where these are likely to be significant, the European Standard Cost Model is applied. This practice, together with the abovementioned Action Programme, allows the legislator and Member States to keep track of the evolution of administrative burden in the most important policy areas.
---------
� 1) Doorn (EPP/NL - JURI) report on the "Better Lawmaking 2005: application of the principles of subsidiarity and proportionality - 13th annual report"; 2) Lévai (PSE/HU - JURI) report on "Better Regulation in the European Union"; 3) Medina-Ortega (PSE/ES - JURI) report on "Institutional and legal implications of the use of 'soft law' instruments"; 4) Mulder (ALDE/NL - Budgetary Control Committee) report on administrative costs imposed by legislation: 5) Report of Mr Giuseppe GARGANI (EPP-ED/IT) on “First progress report on the strategy for the simplification of the regulatory environment”.


�   To date, the Commission adopted the 2007 report: the 15th report in this series covers developments in 2007. Unlike the reviews for the previous three years, this edition focuses solely on subsidiarity and proportionality and does not cover wider issues of better regulation, as these were already addressed in the Second Strategic Review of Better Regulation in the European Union (COM(2008)32).


� OJ C 321, 31.12.2003, p. 1.
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