CONSULTATION PROCEDURE REQUIRING A SINGLE READING
European Parliament legislative resolution on the proposal for a Council Decision on the establishment of the European Criminal Records Information System (ECRIS) in application of Article 11 of Framework Decision 2008/XX/JHA

1.
Rapporteur : Luca ROMAGNOLI (NI/IT)

2.
EP reference number: A6-0360/2008 / P6-TA-PROV(2008)0465

3.
Date of adoption of the resolution: 9 Octobr 2008

4.
Subject: the establishment of the European Criminal Records Information System (ECRIS) in application of Article 11 of Framework Decision 2008/XX/JHA

5.
Interinstitutional reference number: 2008/0101(CNS)

6.
Legal basis: Articles 31 and 34(2)(c) TUE

7.
Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)

8.
Commission's position:
The Commission accepts part of the European Parliament amendments. Its position in relation to the proposed amendments is presented below.
The Rapporteur clearly supports the proposal and the proposed amendments are aimed primarily at clarifying the content of the decision and further facilitating the use of the information obtained.
Amendments 2, 7 and 8 are related to the EP postulate to oblige MS to provide a short description of the constitutive elements of all national offences in each of the categories of table of offences in Annex A. While the Commission generally supports the idea of mutual transparency of information exchanged, taking into account a number of all offences existing in each MS, it is of opinion that the proposed obligation would be excessively burdensome for MS and could lead to a considerable delay in commencement of operation of ECRIS. Some delegations have already expressed serious concerns in this respect. Therefore the Commission sustains its proposal to limit a description of the constitutive elements of national offences only to those offences that are specific for certain legal order and therefore additional clarification is necessary for their proper understanding.
Amendments 4, 6, 9 and 10 are related to replacing the comitology procedure proposed initially by the Commission as a mechanism for implementation of the Decision.
The comitology procedure was criticized by the EP and MS as contrary to the rules on creation of secondary legal basis expressed recently by the European Court of Justice in its judgement of 6 May 2008 (case C-133/06 EP v. Council). A new Article 6 proposed by the Council Legal Service was finally agreed upon by the MS and the comitology was replaced by a mechanism based on Article 34 (1) and (2)(c) TEU. According to these provisions modifications of the annexes shall be done by the Council in accordance with Art. 34(2)(c) TEU, i.e. by qualified majority voting. Other implementing measures, such as a manual for practitioners or procedures allowing monitoring the system, statistics and technical specifications of the exchange, shall be agreed by representatives of the relevant departments of the administrations of the Member States and the Commission consulting each other within the Council (Article 34(1) TEU).
Considering the lack of support from EP and the uncertainties raised by the ECJ judgement as to the legal basis for comitology in the third pillar, and on the other hand - a need for ensuring flexible mechanisms for implementation of the decision, Commission agreed to the proposal at the COPEN meeting on 23 September 2008. Nevertheless, this modification should not compromise the central role that the Commission intends to play to ensure an efficient functioning of ECRIS by providing software called "reference implementation" to facilitate the interconnection and by making proposals for the manual of procedures and for the new technical specifications.
Amendment 1: Acceptable. Point of clarification.
Amendments 2 and 7: Not acceptable. While the Commission generally supports an idea of mutual transparency of information exchanged, taking into account a number of all offences existing in each MS, it is of opinion that the proposed obligation would be excessively burdensome for MS and could lead to a considerable delay in commencement of operation of ECRIS. See paragraph above on position of the Commission concerning the MS obligations stemming from Article 5 of the proposal.
Amendment 3: Acceptable. Current version of the proposal (COPEN 188) includes similar clarification in Recital 9a.
Amendments 4 and 10: Acceptable. See paragraph above on position of the Commission concerning a replacement of the comitology procedure with mechanisms of Article 34 TEU.
Amendment 5: Not acceptable. The Framework Decision 2008/XX/JHA on the protection of personal data processed in the framework of police and judicial cooperation in criminal matters is foreseen to be adopted by the end of 2008.
Amendment 6: Not acceptable. In line with Amendment 9. As a result of replacement of the comitology procedure by the mechanism of Article 34 (1) TEU (consultation between the MS and the Commission within the Council) in relation to the implementing measures set out in Article 6 of the proposal, the solutions adopted in this respect will have a non- binding character. Correctness of their implementation will be verified by reference to the correct functioning of the system. See further – paragraph above on position of the Commission concerning a replacement of the comitology procedure with mechanisms of Article 34 TEU.
Amendment 8: Not acceptable. In line with Amendment 7. An obligation to provide a short description of the constitutive elements of national offences in each of the categories of table of offences in Annex A shall not concern all national offences, but only those of them that might be problematic for other MS. Taking into account a limited scope of the information to be translated, the Commission itself intends to provide translation of them into English.
Amendment 9: Not acceptable. See paragraph above on position of the Commission concerning a replacement of the comitology procedure with mechanisms of Article 34 TEU.
9.
Outlook for amendment of the proposal: The Commission does not intend to make an amended proposal at this stage but will explain its position on EP amendments orally before the Council, in line with the position expressed above.
10.
Outlook for the adoption of the proposal: General approach on the proposal was reached at the JHA Council of 24 October 2008.

