Follow-up to the European Parliament resolution on stepping up the fight against undeclared work, adopted by the Commission on 3 December 2008
1.
Rapporteur: Pier Antonio PANZERI (PSE/IT)
2.
EP reference number: A6-0365/2008 / P6-TA-PROV(2008)0466
3.
Date of adoption of the resolution: 9 October 2008

4.
Subject: stepping up the fight against undeclared work
5.
Competent Parliamentary Committee: Committee on Employment and Social Affairs (EMPL)
6.
Brief analysis/assessment of the resolution and of requests made in it:
The resolution welcomes the Commission's initiative to include undeclared work in the Union's political priorities on the basis of the approach (based on prevention, controls and sanctions, administrative cooperation, and concerted action with all relevant stakeholders) set out in Communication COM(2007)628final of 24.10.2007. It broadly shares the Commission's analysis of the causes, extent and trends of undeclared work, and recognises the central role of the Lisbon strategy for implementing and coordinating policies against undeclared work. Among the causes, it confirms that the transitional arrangements to the free movement of workers from new Member States act as a driver of undeclared work
.

A considerable part of the resolution is devoted to the potential role of Member States and social partners in creating the right balance of incentives and disincentives.
 However, it also notes the lack of legal and institutional instruments which could reinforce the role of the European institutions, and points to the role of European labour law in this respect
.  The resolution thus calls on the Commission to promote administrative cooperation between Member States, broadening the action taken in relation to the posting directive 96/71/EC into a permanent community structure for cross-border cooperation
. It also recommends the Commission to envisage legal and financial stimuli in the context of a "pact to declare the undeclared"
.
The resolution furthermore encourages the Commission to improve the instruments for monitoring undeclared work, to stimulate awareness raising and exchanges of good practice between Member States, and to address the over-representation of women in undeclared work
. Finally, the resolution elaborates on the Commission proposals in the field of immigration, stressing the need to protect the rights of immigrants in an illegal employment situation
.

7.
Response to the requests and outlook regarding the action that the Commission has taken or intends to take:
The Commission welcomes the resolution and notes that it shares the main thrust of the Commission's approach set out in the Communication on "stepping up the fight against undeclared work".

Directive 96/71/EC on the posting of workers has been recently discussed in the European Parliament in the context of the resolution on the "Challenges to collective agreements in the EU" adopted on 22 October 2008
.  The Commission agrees with the resolution where it calls for an improvement of the implementation and enforcement of the Directive on posting of workers. With the adoption of its Recommendation on enhanced administrative cooperation in the context of posting the Commission
 encourages Member States to take concrete action in order to remedy shortcomings in the implementation and enforcement of the posting of workers' directive. The Recommendation aims at enhancing administrative cooperation between Member States in order to ensure the protection of posted workers' rights and more effective cross-border enforcement. The forthcoming Commission decision setting up an Expert Committee on posting of workers will put in place an important element for this enhanced administrative cooperation, in line with the conclusions of the EPSSCO Council of 9 June.
The Commission is in favour of a broad public consensus and comprehensive action plan for the regularisation of undeclared work, involving as many actors as possible. The essence of the proposed "pact to declare the undeclared" (§47) should, in the Commission's view, be implemented through a better visibility of the fight against undeclared work in the context of the Lisbon Strategy. The Lisbon Strategy has the advantage of allowing the proper articulation of national specificities and of the role of the social partners, which a Community level pact would not. Moreover, the Commission has no competence to propose suspensions or transitional periods for legislation which is predominantly national.  It should also be observed that the social partners have included undeclared work among their priorities at European level.

The Commission shares the EP's view, that restrictions on access to the labour market may increase the recourse to undeclared work (cf. §36). The Commission will present a report in November 2008 on the functioning of the transitional arrangements for free movement in the context of the accession treaties. A previous report on such restrictions presented in 2006, at the end of the first phase after the 2004 enlargement
, already stressed the correlation between such restrictions and undeclared work.

As far as immigrants is concerned, reference is made to the proposal of a Directive on sanctions against employers of illegally staying third country nationals in §73-74 and §77. The proposal includes criminal sanctions for employers who employ illegally staying third-country employees under particularly exploitative working conditions, as well as provisions to ensure that all illegally staying third-country employees receive payment of any outstanding pay. The proposal on employer sanctions is just one part of the EU's comprehensive migration policy which notably includes proposals on economic immigration such as those initially presented in the Policy Plan on Legal Migration (COM(2005)669).

As concerns specifically §75 on the proposal for a Council Directive on a single application procedure for a single permit for third-country nationals to reside and work in the territory of a Member State and on a common set of rights for third-country workers legally residing in a Member State (COM(2007)0638), the Commission would like to stress that its Article 12 clearly states that all third-country workers falling under the scope of the directive shall be recognised equal treatment with nationals of that Member State in a number of areas, including working conditions (pay, dismissal, health and safety and work), recognition of professional qualifications, social security and trade union rights, etc.

The Commission has launched a study for improving the measurement of undeclared work under the PROGRESS work programme for 2008 (cf. §17); a further study on the feasibility of a platform for cooperation between national inspectorates in the context of the internal market is envisaged under the work programme for 2009 (cf. §53-55).

The Commission has already opened the PROGRESS programme in 2008 for support of initiatives aiming at awareness raising, and of exchange of good practices (cf. §44 and 59-62), which may be supported by a policy database which is under development by the Dublin Foundation for Working and Living conditions (cf. §20). The ongoing mutual learning programme on employment policies conducted under the PROGRESS programme will help to explore the scope for a "pilot tool" which may interest as many Member States as possible (cf. §66).

Finally, concerning the request for a framework statute for spouses or family members working in family businesses is concerned (§24), the Commission refers to its recent proposal on the application of the principle of equal treatment between men and women, repealing Directive 86/613/EEC, whereby assisting spouses will enjoy the same level of protection as self-employed workers if they desire
.
-----------
� See § 36-37.


� See e.g. § 26-34 and 39-43.


� See § 6-7-10-15.


� See § 49-56.


� See § 47 (as well as 65 and 67).


� See e.g. § 17-18, 20, 24-25, 59-62, 66 and 84.


� See § 73-80.


� P6-TA-PROV(2008)0513.


� Commission Recommendation on enhanced administrative cooperation in the context of the posting of workers in the framework of the provision of services (SEC(2008)379).


� See the first report COM(2006)048 on transitional arrangements.


� COM(2008)811 of 3 October 2008.
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