CO-DECISION procedure - First reading
European Parliament legislative resolution on the proposal for a regulation of the European Parliament and of the Council amending Regulation (EC) No. 1073/1999 concerning investigations conducted by the European Antifraud Office (OLAF)
1.
Rapporteur: Ingeborg GRÄßLE (EPP-ED/DE)
2.
EP reference number: A6-0394/2008 / P6-TA-PROV(2008)0553

3.
Date of adoption of the resolution: 20 November 2008

4.
Subject: investigations conducted by the European Antifraud Office

5.
Inter-institutional reference number: 2006/0084(COD)
6.
Legal basis: Articles 280 and 251 EC

7.
Competent Parliamentary Committee: Committee on Budgetary Control (CONT)
8.
Commission’s position: The Commission can fully support the proposed amendments which are in line with its 2006 Proposal and can also support an important number of amendments, but only subject to redrafting.

25 amendments are fully acceptable 1,3,6,9,12,14,18,19,27,28,29,30,31,36,38,42,51,52,55,56,57,66,67,80 and 85
45 amendments are acceptable with rewording 4,5,7,8,11,16,17,20,23,25,26,32,33,34,37,39,40,41,44,46,47,48,49,50,53,54,59,61,62,63,65,68,73,74,75,76,77,78,79,81,84,88,89,90 and 91

However, 22 amendments cannot be accepted 2,10,13,15,21,22,24,35,43,45,58,60,64,69,70,71,72,82,83,86,87 and 92

Amendments rejected:

Amendment 2: as OLAF is a Commission Directorate-General, staffing policy is the Commission's responsibility.

Amendments 10 and 35: as the investigative powers of OLAF are more extensive in the case of internal investigations, the procedural guarantees applied to persons concerned can be different. Further, the proposed amendments would contradict provisions of the Staff Regulations and of the Protocol on the Privileges and Immunities of the European Union (which forms part of the EC Treaty). The amendment is also in contradiction with amendment 54 to article 7 (a), paragraph 4.

Amendments 13 and 60: For increased efficiency of the procedure, the complaint should be filed directly to the Review Advisor, for whom particular procedural safeguards should apply. The deletion of the last paragraph is not justified.

Amendments 15 and 64: For an effective “zero tolerance” policy, OLAF should have the possibility to send minor cases with a limited financial impact for internal, disciplinary and financial administrative follow up rather than to a national judicial authority, in order to ensure effective and quick treatment.

Amendments 21, 82, and 83: OLAF being a Commission service, its Director General has to be appointed by the Commission. Amendment 83 is overly prescriptive: the necessary qualifications for the Director General post could be listed in the call for applications.

Amendments 22 and 86: the provisions are not necessary, as the Director General of OLAF, like any other Commission Director General, is subject to article 16 of the Staff Regulations.

Amendments 24 and 92: article 15 (b) is important for the adoption of the rules for the application of the present regulation.
Amendment 43: is not necessary, as these provisions are already covered by Regulation 2185/96; to be taken into account in context of future consolidation exercise.

Amendment 45: is not necessary, as these provisions are already covered by Regulation 2185/96; to be taken into account in context of future consolidation exercise.

Amendment 58: is not necessary, too general to be included in an article and identical provisions are included in recital 7a.

Amendment 69: not necessary, as the provisions of this paragraph are already covered by amendment 81.
Amendment 70: not necessary as this reporting obligation to the institutions is already provided by article 11 (a), in the framework of the "concertation" procedure.

Amendment 71: The amendment is not necessary, because the institutions are bound to respect the confidentiality of investigations and the rights of persons involved in investigations.

Amendment 72: not necessary, because the regulation, as well as the inter-institutional agreement of 25 May 1999 already cover exchanges of information between OLAF and the Institutions.

Amendment 87: The intervention of the Director General before the ECJ in the terms provided in this amendment is not in line with the Statute of the ECJ. Also, since every Member State has its own criminal procedural rules, it is not possible to provide at Community level for the intervention of the Director General before national courts, though this possibility could be explored with individual Member States separately.

9.
Outlook for amendment of the proposal: Earlier Council presidency working documents insisted on a broader consolidation exercise of anti-fraud legislation. The Commission could take into account a part of the amendments proposed by the European Parliament and the Council in a revised version of its initial proposal.

10.
Outlook for the adoption of the proposal: At an informal meeting on 17 October 2008, the future Czech Presidency put forward the possibility of continued negotiation on the Commission proposal for the modification of Regulation 1073/1999 at the Council, during the second half of its mandate (April-June 2009), subject to the presentation of a Commission working paper. The Commission intends to draw up the requested working paper in time for these discussions.

