Follow-up to the European Parliament recommendation to the Council concerning the conclusion of  the Agreement between the European Union and Australia on the processing and transfer of European Union-sourced passenger name record (PNR) data by air carriers to the Australian Customs Service, adopted by the Commission on 16 December 2008
1.
Rapporteur: Sophia In 't VELD (ALDE/NL)

2.
EP reference number: A6-0403/2008 / P6-TA-PROV(2008)0512
3.
Date of adoption of the recommendation: 22 October 2008

4.
Subject: Agreement between the European Union and Australia on the processing and transfer of European Union-sourced passenger name record (PNR) data by air carriers to the Australian Customs Service
5.
Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)
6.
Background of the recommendation:
On 10 October 2007 the Commission presented a Recommendation to the Council to authorise the opening of negotiations for an agreement between the European Union and Australia on the use of passenger name record (PNR) data to prevent and combat terrorism and serious transnational crime including organised crime. The JHA Council approved the negotiation mandate for an EU – Australia PNR agreement on 28 February 2008. Following that date, intensive negotiations took place between the EU side, led by the Slovenian EU Presidency assisted by the Commission, and the Australian negotiation team led by the Australian Department of Foreign Affairs and Trade assisted in particular by the Australian Customs Service.

On 16 May 2008 these negotiations concluded in a draft agreement acceptable to the EU and Australian negotiation teams. The EU-Australia PNR Agreement, based on Articles TEU 24 and 38, was signed on 30 June 2008 and became provisionally applicable the same day. The Agreement was published in the Official Journal on 8 August 2008.

7.
Analysis of the text and of Parliament’s requests:

On 14 October 2008 the European Parliament's Committee on Civil Liberties, Justice and Home Affairs issued a draft Report with a proposal for a Recommendation to the Council, proposed by Ms. In 't Veld on behalf of the ALDE Group. The Recommendation which was adopted by the European Parliament on 22 October 2008 criticises Council and Commission for not having informed and consulted the European Parliament, queries the legal basis of the EU – Australia PNR Agreement (Articles 24/38 TEU) and claims that the purpose limitation in the Agreement is not sufficiently precise.

The Recommendation is addressed to the Council but also calls on the Commission to ensure that in future mandates for negotiation and the conclusion of agreements for the transfer of personal data to third countries should fully involve the EP and national parliaments. The Recommendation makes three main criticisms:

(i.) The Council failed to consult Parliament and accordingly the Agreement lacks democratic legitimacy. Thus the Parliament "notes that despite its repeated requests, Parliament has at no point been informed or consulted on the adoption of the mandate, conduct of the negotiations or the conclusion of the Agreement; and accordingly considers that the procedure followed by the Council does not comply with the principles of loyal cooperation" (point 1(b)).

(ii.) The legal basis (Articles 24 /38 TEU) is questionable since the Agreement is "focused purely on the internal security needs of a third State and which has no added value as far as the security of the EU, of its Member States or of EU citizens is concerned  " (point 1(d)).

(iii.) The scope and purpose of the Agreement are too vague and cover too broad a range of unrelated activities. Accordingly the draft Recommendation concludes that "the purpose limitation is totally inadequate, making it impossible to establish if the measures are justified and proportional; and that as a result, the Agreement may not conform to EU and international data protection standards, or comply with Article 8 of the ECHR, which requires a precise purpose limitation; considers that this might leave the Agreement open to legal challenge" (point 1(g)).

8.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:

The EU – Australia PNR Agreement, concluded in June 2008, is not affected by the current Recommendation.

As regards the claim that the EP should have been consulted prior to conclusion of the Agreement, it should be pointed out that while Point 19 of the Framework Agreement between the European Parliament and the Commission requires the Commission to inform the Parliament regarding external agreements and to take account of the views of Parliament, this must be read as applying to first pillar external agreements and not to agreements based on Articles 24/38 TEU. Article 24 TEU confers this task on the Presidency, "assisted by the Commission, as appropriate". It is therefore up to the Presidency to inform the Parliament of the negotiations in general. It would therefore seem inappropriate for the Commission to replace the Presidency in informing the Parliament on its negotiations.

As regards future mandates for negotiation and the conclusion of agreements for the transfer of personal data to third countries, any decision on whether to involve the European Parliament fully in such negotiations within the current legal and institutional framework will need to be taken by the relevant Presidency of the Council of the European Union. In this case, the Commission will encourage the Presidency to consult the European Parliament at an appropriate stage. The current legal and institutional framework does not provide for national parliaments to be fully involved in mandates for negotiation and the conclusion of agreements based on Articles 24 and 38 of the Treaty on European Union.

As regards the appropriate legal basis, the EU-Australia Agreement uses the same legal basis as the EU–US PNR Agreement, namely Articles 24/38 TEU. This approach has been taken since the Court judgement of 30 May 2006
 between inter alia the European Parliament and the European Commission which found that an agreement for transfer of PNR data could not be governed by Community law since the "transfer falls within a framework established by the public authorities that relates to public security". Moreover it is wrong to claim that the EU-Australia PNR Agreement "has no added value as far as the security of the EU, or of its Member States or of EU citizens is concerned". The Agreement concerns the fight against terrorism and other serious transnational crime. This type of crime which is often global in nature is capable of threatening EU internal security as well as the security situation in Australia. Moreover the Australian Customs Service has undertaken in the Agreement to transfer analytical information derived from PNR data to Member States' police and judicial authorities as well as to Europol and Eurojust.

The Recommendation claims that the purpose limitation is not adequate and open to legal challenge. The Agreement clearly states that PNR data may be processed for three specific purposes, namely to prevent and fight (i) terrorism and related crimes, (ii) serious transnational crime, and (iii) flight (escape from) from warrants or custody for such crimes. This strict purpose limitation is further reiterated as regards the circumstances in which the Australian Customs service may share EU PNR data with other specified agencies or with third countries.

For the sake of clarity the Agreement also states that on a case by case basis PNR data may be processed where necessary for the vital interest of the data subject – a right which would in any event exist under the Data Protection Directive. Again for the sake of clarity the Agreement further states that PNR data may be processed on a case by case basis where that is required by court order or by law for the supervision of public administration – for example where the processing of data must be performed to verify that PNR data are handled consistent with the Australian Human Rights Act. Accordingly it can be seen that the purpose limitation provision is specifically and narrowly delimited and will produce clear and precise legal effects.
------------
� Joined Cases C-317/04 and C-318/04.
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