Follow-up to the European Parliament resolution on misleading directory companies (Petitions 0045/2006, 1476/2006, 0079/2003, 0819/2003, 1010/2005, 0052/2007, 0306/2007, 0444/2007, 0562/2007 and others), adopted by the Commission on 4 March 2009
1.
Rapporteur: Simon BUSUTTIL (EPP-ED/MT)

2.
EP reference number: A6-0446/2008 / P6-TA-PROV(2008)0608
3.
Date of adoption of the resolution: 16 December 2008
4.
Subject: Misleading directory companies

5.
Competent Parliamentary Committee: Committee on Petitions (PETI)
6.
Brief analysis/assessment of the resolution and requests made in it:

The resolution follows a stream of complaints and petitions from small businesses and other enterprises (such as charities and other non profit organisations) addressed to both the Commission and the Parliament, which are well documented. The complainants protested about directory companies misleadingly inducing them into signing up to their directories. Complainants would be sent a form which would seem to offer a free update of information for a business directory purporting to be available either online or on CD-ROM or both. These forms contain, in small print, a clause stating that by signing the form, the targeted business agrees to having their details published in the directory in question for a fee of up to 1000 €. As a result, these directory companies would claim that the companies have signed legally binding contracts. The directory companies will then attempt to compel those who have signed to pay this fee. If the company refuses to pay the directory company will refer the matter to debt collection agencies, which have been known to use various tactics to intimidate and harass those targeted. Often the directory company claims that the targeted company is bound by the contract for a number of years, necessitating annual payments until the end of the contact. There are many different variations of this practice as outlined in the report produced for the European Parliament (the "Report")
.

General Issues

The Commission welcomes the report by the Parliament and recognises that there is a widespread problem with certain directory companies. Equally the Parliament recognises that not all business directory companies are engaged in such practices.

The main problems faced by businesses seem to be as follows:

Even though the subscription forms are sent out to a wide variety of entrepreneurs, the most likely to respond are SMEs, charities and other non–profit organisations. Often, these groups do not have sufficient staff to professionally screen each type of form or offer that they receive. These groups are frequently dependant on the type of free advertisement that is wrongly inferred from these forms and offers.

Having signed up, they are more susceptible to intimidation, both psychologically and legally.

Further, where groups try to recover their money through the courts, it can often be time consuming and expensive.

Additionally, companies are often not aware of the existence of enforcement authorities in the country where the directory company is established and of national measures which could protect them from such abuses. It may therefore be difficult for the businesses to obtain redress in these cases.

These types of practices have a large impact on business confidence and undermine those directory companies who are legitimately trying to solicit business.

As observed by the Parliament and the Report, there is legislation at Community level which could deal with the problems in question. The Misleading and Comparative Advertising Directive
 ("MCA") gives a very broad definition of misleading advertising, that is “advertising which in any way, including its presentation, deceives or is likely to deceive the persons to whom it is addressed or whom it reaches and which, by reason of its deceptive nature, is likely to affect their economic behaviour”.
In this context offering a business directory service without clearly informing the prospective customer (an enterprise) of the conditions of the contract, in particular by disguising a contract for publication in a directory as a mere request for updated information and by not clearly informing about the price of the service, could be used as criteria for concluding that such practices constitute misleading advertising.

At this stage, the Commission considers that the most effective and speedy form of action would involve raising awareness among targeted companies and the wider business community. Groups that are aware of the practices are much more likely (i) to examine more carefully forms that are sent to them, rejecting those which are misleading; and (ii) where they have signed up, to refuse to pay, inform the relevant authorities and pursue existing judicial remedies with more confidence.

However, the Commission will also carefully consider whether any amendments to the existing legislative framework are necessary.

The Commission, in general, welcomes the Parliament’s call for rigorous enforcement by the Member States of the existing laws on misleading advertising. The Commission also recognises that the particular cross-border nature of the problem requires a coordinated response.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

The Commission welcomes the Resolution of the European Parliament, and generally agrees with its diagnosis and some of the recommendations but has reservations about others.

· Considers that the cross-border nature of this problem imposes a duty on the Community institutions to provide an adequate remedy to victims, such that the validity of contracts concluded on the basis of misleading advertising can be effectively contested, annulled or terminated, and such that victims may obtain reimbursement of the money paid by them (Point 2).

Commission response:

The regulation of contracts between businesses remains a competence of the Member States, in particular as regards the validity of contracts. It is therefore for the Member States to provide for the invalidation of contracts where one party is mistaken as to the contents of the contract. It is the Commission's understanding that such provisions already exist in the general law of contract applicable in the Member States.

· Regrets that, despite the widespread nature of these practices, EU and national legislation does not appear to be adequate when it comes to providing a significant means of protection and an effective remedy, or is not being adequately enforced at national level; regrets that national authorities also seem unable to provide a remedy (Point 4).

Commission response:

The Commission understands the concerns of the Parliament in relation to the widespread unfair practices of certain business directory companies. However, it should be reiterated that there is legislation which regulates such practices at Community level and, as the Parliament has acknowledged, some national authorities have taken action against these companies (at Recital K). The Commission will write to the Member States asking them to report on the measures they have taken to deal with this problem.

· Calls on the Commission and on Member States to step up their efforts, in full cooperation with national and European business representative organisations, to raise awareness of this problem so that more people are informed and empowered to avoid misleading advertising which can lure them into unwanted advertising contracts (Point 7)

Commission response:

The Commission believes indeed that the most effective way to prevent these kinds of problems is through better information. It notes that these business directory companies rarely bring to court companies which do not pay as they are aware that it is highly unlikely that a court would rule in favour of them and the resulting publicity would expose them to greater scrutiny by national authorities and businesses.

In October 2008, the Commission informed in person the members of the Steering Group of the “e-Business Support Network”(eBSN)
, a coordination network for e-Business policy makers, about the existence of these misleading business practices and advised them that they could be contrary to the MCA.

· Calls on the Commission to address the problem of business scams in the context of its "Small Business Act for Europe" initiative, as proposed in its communication entitled "A Single Market for 21st Century Europe", and to engage with the Enterprise Europe Network, the SOLVIT network and the relevant DG portals as a further means of delivering information and assistance regarding these problems (Point 8).

Commission response:

The "Small Business Act for Europe" invites Member States to provide SMEs with advisory services including support in order to defend themselves against unfair commercial practices. If it appears appropriate, the Commission will continue to look at further ways of increasing awareness. Additionally, the Commission has written to the competent authorities in the relevant Member States, including Spain, Austria and Germany to request further information.
The Commission would like to highlight that the SOLVIT network aims at solving problems that arise for individual citizens and businesses as a result of the misapplication of internal market law by public authorities. Therefore the Commission considers that this network is not appropriate to deliver information and assistance regarding the problem of business scams.

· Regrets that Directive 2006/114/EC, which applies to business-to-business transactions such as the one at issue in this case, appears to be either insufficient in terms of providing an effective remedy or inadequately enforced by Member States; requests the Commission to report by December 2009 on the feasibility and possible consequences of amending Directive 2006/114/EC in such a way as to include a "black" or "grey" list of practices that are to be regarded as misleading (Point 9).

Commission response:

As mentioned above, the Commission considers that the MCA provides sufficient protection against the misleading practices of certain business directory companies.

In addition, remedies should be available in both national civil and criminal law. The laws of the Member States would therefore normally allow contracts to be voided for mistake or deceit. There is no real evidence that the legislative framework is insufficient. The Commission recognises, however, that contesting such claims often requires engaging a lawyer, which can be expensive for the victims of these practices. Further, as most of these are cross-border practices, it can be extremely difficult for targeted companies to take proceedings against these business directory companies.

The Commission considers that there may be scope for certain Member States' competent authorities to increase enforcement action, against these companies and to cooperate with other Member States to tackle cross-border practices.

Nevertheless, the Commission will study the possibilities to improve the protection of SMEs against certain misleading practices. In particular, the Commission will evaluate whether the experience gained from the application of the Unfair Commercial Practices Directive
 to business-consumer relations would warrant an update of the MCA in relation to business-to business practices. Since the Commission will submit a report on the application of the UCP Directive by June 2011, it would make sense to include any possible legislative proposal regarding the MCA in the framework of that report.

· Recalls that, whereas the Commission has no power to enforce Directive 2006/114/EC directly against individuals or companies, it does have the duty, as the guardian of the Treaty, to ensure that that Directive is adequately and effectively implemented by Member States; therefore calls on the Commission to ensure that Member States fully and effectively transpose Directive 2005/29/EC so that protection is guaranteed in all Member States, and to influence the shape of the legal and procedural tools available, as in the case of Directive 84/450/EC, which provided tools to Austria, Spain and the Netherlands, thereby fulfilling its duty as guardian of the Treaty in terms of protection for businesses whilst ensuring that the right of establishment and freedom to provide services are not impaired (Point 10).

· Calls on the Commission to step up its monitoring of the implementation of Directive 2006/114/EC, most notably in those Member States where misleading business-directory companies are known to be based, but in particular in Spain, where the business-directory company that is most often named by petitioners is established, and in the Czech Republic and Slovakia where a court judgment has been delivered against victims in a manner which calls into question the implementation of Directive 2006/114/EC in those countries; calls on the Commission to report back to Parliament on its findings (Point 11).

Commission response:

The Commission notes that some Member States have taken action under the MCA to combat these practices. At this stage the Commission does not have any information that would indicate that enforcement is impaired by inadequate legal or procedural tools at national level. Nevertheless, while carrying out the above-mentioned study on the need to improve the protection of SMEs against misleading practices, the Commission will take into account the transposition of the MCA in the Member States.

The Commission will write to the Czech Republic, Slovakia and Spain regarding the Parliament's concerns.

· Regrets that Directive 2005/29/EC does not cover business-to-business transactions and that Member States appear reluctant to extend its scope; notes, however, that Member States may unilaterally extend the scope of their national consumer legislation to cover business-to-business transactions, and actively encourages them to do so and also to ensure cooperation between Member States' authorities as provided for in Regulation (EC) No 2006/2004 in order to make it possible to track down cross-border activities of this kind engaged in by business-directory companies established within the EU or in a third country; moreover, requests the Commission to report by December 2009 on the feasibility and possible consequences of extending the scope of Directive 2005/29/EC to cover business-to-business contracts with specific regard to point 21 of Annex I thereto (Point 12).

Commission response:

The Commission reminds the Parliament that a full harmonisation directive on unfair business-to-consumer practices was already a very ambitious proposal, which would have failed if its scope had been extended to business-to-business unfair competition practices. It had resulted from the consultation leading to the proposal and the works in Council that there was little support for extending the scope of the directive to cover business-to-business unfair commercial practices. The Commission has not received any signal of new support for such an extension, except from associations of SMEs. The Parliament is correct to say that Member States are free to apply UCP provisions to business-to-business transactions; it is the case for example in Germany, in Austria or in France for certain provisions.
Misleading business-to-business practices are currently covered by the MCA. It would most likely be preferable to continue to regulate such practices solely in this Directive. As far as the "directory" companies' practices are concerned, including point 21 of the Black List in the MCA Directive would not necessarily be the only or most relevant way to tackle such a practice. Point 20 (misleading use of the word "free") could also be used.

As indicated above, the Commission will study the possibilities to improve the protection of SMEs against certain misleading practices. Since the Commission will submit a report on the application of the UCP Directive by June 2011, it would make sense to consider the possibility of a legislative proposal in the framework of that report.

· Welcomes the example set by Austria, which has introduced a specific prohibition in its national legislation on misleading business directories, and calls on the Commission, in the light of the cross-border nature of this problem, to propose legislation to extend the scope of Directive 2005/29/EC, based on the Austrian model, in a way that specifically prohibits advertising in business directories unless prospective clients are unequivocally and by clear and graphic means informed that such advertisement is solely an offer for a contract against payment (Point 13).

Commission response:

The Commission notes the Parliament's observation that Austria has tackled this problem in a diligent manner. It cautions, however, against extrapolating from the measures taken in Austria. The Commission received a letter from Austrian Federal Ministry of Economics and Labour, in which the Ministry outlines the proactive steps taken against a certain business directory company. It appears that even where enforcement of the existing law is difficult the authorities are active in tackling the problem. In one instance, they entered an agreement with a business directory company in which the latter would cease to send misleading offers to companies within in the EEA and Switzerland. Further, in the event of companies mistakenly signing, the business directory company stated that they would not pursue payment.

The Commission will carefully consider the Austrian example when carrying out the above-mentioned study on the need to improve the protection of SMEs against certain misleading practices.

· Notes that national legislation is often inadequate to pursue remedies against business-directory companies that are based in other Member States, and therefore urges the Commission to facilitate more active cross-border cooperation among national authorities in order to enable them to provide a more effective remedy to victims (Point 14).

· Regrets that Regulation (EC) 2006/2004 is not applicable to business-to-business transactions and therefore cannot be relied upon as a means of combating misleading business directories; calls on the Commission to propose legislation to extend its application accordingly (Point 15).

Commission response:

Enforcement of the UCP and MCA is a competence of the Member States. At EU level, cross-border enforcement for the protection of the collective interests of consumers is facilitated by the Injunctions Directive (98/27/EC). This Directive does however not apply to injunctions protecting the collective interests of business. The possibility of extending the scope of the Injunctions Directive to cover also the collective interest of companies was raised in a recent report on the application of the Directive.
 However, the majority of Member States consulted were not in favour of extending the scope of the Directive in this manner, arguing that the Community legislation on which injunctions can be based is primarily there to protect consumers and that it would not be desirable to mix up the interests of consumers with those of small and medium-sized companies, even though the latter may also need protection. For this reason, the Commission did not consider it appropriate to amend the scope of the Directive.

It should however be noted that the Injunctions Directive expressly allows Member States to extend the scope of application of their national laws to cover also commercial practices detrimental to the collective interests of companies. Some Member States, notably Germany, Slovenia and Sweden, have done so. The Commission would encourage the competent authorities in the Member States to cooperate with each other when carrying out enforcement actions as required by the MCA Directive. The Commission would also encourage information exchange and joint awareness campaigns.

While the Commission agrees that it would be desirable to facilitate more cross-border coordination between Member States at a Community level, Regulation 2006/2004 would be an inappropriate mechanism to do so. The objective of Regulation 2006/2004 is clearly targeting cooperation among authorities responsible for the enforcement of laws protecting consumers' interests. Furthermore, as in the case of the Injunctions Directive, the scope of the administrative cooperation between enforcement authorities foreseen in the Regulation is limited to intra Community infringements of existing consumer legislation.
· Notes that the Austrian experience shows that the right of victims to have collective legal action taken against directory companies by trade associations or similar bodies appears to be an effective remedy which could be replicated in the initiatives currently being contemplated by the Commission's DG COMP in relation to actions for damages for breach of the EC competition rules and DG SANCO on European-level collective redress for consumers (Point 17).

Commission response:

The Commission agrees that collective redress can be an effective legal tool in fighting widespread and systemic illicit practices, thus also ensuring citizens' confidence in the market economy. The introduction of collective redress mechanisms is currently being contemplated by the Commission in the White Paper on damages actions for breach of the EC antitrust rules, insofar as an infringement of Articles 81 or 82 of the EC Treaty is concerned. The Commission notes that the actions taken by the Austrian authorities are injunctive actions in the collective interest of companies which have the aim of stopping illegal practices. The Commission Green Paper on consumer collective redress concerns actions for damages suffered by consumers as a consequence of the same legal infringement by a trader.
· Calls on the Commission to develop best-practice guidelines for national enforcement agencies which may be followed when cases of misleading advertising are brought to their attention (Point 19).

Commission response:

The Commission is currently working on the development of guidelines which will assist national authorities in interpreting and applying the UCP Directive to business-to-consumer commercial practices. The experience gained from this exercise will be taken into account in the framework of the above-mentioned study on the need to improve the protection of SMEs against certain misleading practices.

· Calls on the Commission to pursue international cooperation with third countries and with the competent international organisations so that misleading business-directory companies based in third countries do not cause harm to businesses based in the European Union (Point 20).

Commission response:

The Commission acknowledges that many of the companies are based outside the Community and will explore the possibility of cooperation agreements with countries outside the Community. The Consumer Protection Cooperation Regulation (2006/2004) provides for the possibility to conclude international agreements between the Community and third parties (Art. 18) in the areas covered by the Regulation. In September 2007 the CPC Committee ranked the US and Switzerland as priority for concluding a cooperation agreement.

These counties were mentioned as priority also due to the existing cooperation in the framework of ICPEN (International Consumer Protection Enforcement Network). However, before starting formal negotiation with such countries the Commission has to obtain an authorisation from the Council. In October 2008 the Commission has obtained the authorisation to negotiate with Switzerland and is currently in the process to request the authorisation for starting negotiations with the US.

The Commission will evaluate the lessons learnt from this experience to see if it can be applied in the framework of business-to-business relations.
------------
� "Misleading practices of "directory companies" in the context of current and future internal market legislation aimed at the protection of consumers and SMEs" (IP/A/IMCO/FWC/2006-058/LOT4/C1/SC6), pages 4-6.
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