Follow-up to the European Parliament Resolution on public access to European Parliament, Council and Commission documents (implementation of Regulation (EC) No 1049/2001), adopted by the Commission on 10 March 2009
1.
Rapporteur: Marco CAPPATO (ALDE/IT)

2.
EP reference number: A6-0459/2008 / P6_TA-PROV(2009)0022

3.
Date of adoption of the resolution: 14 January 2009

4.
Subject: Opinion on the annual reports of the European Parliament, the Council and the Commission regarding the implementation of Regulation (EC) n° 1049/2001
5.
Competent Parliamentary Committee: Committee on Civil liberties, Justice and Home affairs (LIBE)

6.
Brief analysis/assessment of the resolution and requests made in it:

The resolution concerns the implementation of the Regulation in 2006. However, this resolution must be considered in the context of the current review of Regulation 1049/2001.

The resolution addresses a number of issues which are not directly related to the Regulation and which do not fall within the ambit of the legal base of Article 255 EC. It contains recommendations on a policy on transparency and communication as well as on document management.

The following points concern the Commission:

· Access to legal opinions following the judgment of the Court of Justice in case Sweden and Turco v Council (joined cases C-39/05 P and C-52/05 P) (paragraph 3);

· Common rules on administrative procedures and on the handling of administrative documents(paragraph 4);

· Follow-up to an Ombudsman complaint regarding the Commission's public register (paragraph 6);

· Better document management and interoperability of registers and websites of the institutions (paragraph 7);

· Completion of the Trans-Jai project (access to documents in the Area of Freedom, Security and Justice) (paragraph 9);

· Enhanced transparency on comitology (paragraph 12);

· Exchange of information between the institutions (paragraph 14).

The resolution further contains a number of recommendations to the European Parliament itself, to other EU institutions and to national parliaments.
7.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:

Access to legal opinions (paragraph3)

The judgment of the Court of Justice in the appeal case concerns disclosure of legal opinions relating to a legislative process. It does not affect legal opinions related to administrative procedures or to litigation.

The Court has stated that there is a need for increased openness where the Council acts in its legislative capacity, in order to enable citizens to participate more closely in the decision-making process. Therefore, in the Court's view, Regulation 1049/2001 imposes, in principle, an obligation to disclose the opinions of the Council's legal service relating to a legislative process. However, the Court also ruled that this does not preclude a refusal to disclose a specific legal opinion of a particularly sensitive nature or having a particularly wide scope. In such cases detailed reasons must be given.

The Commission takes full account of this judgment. The Commission makes sure that, where it has to decide on disclosure of opinions of its legal service relating to a legal act or a proposal for a legal act, each request for access is carefully assessed on a case-by-case basis against the parameters set by the Court of Justice.

Common rules on administrative procedures (paragraph 4)

It is not feasible to lay down common rules for different procedures, most of which are very specific in nature; however, common principles could be defined under the new provisions on good administration of the Lisbon Treaty.

Regulations 1049/2001 on public access and 354/83 on the opening of the historical archives are complementary. The last regulation has been amended by Regulation 1700/2003 in order to avoid inconsistencies between both regulations. There is no necessity to merge the two regulations; moreover, since Regulation 1049/2001 does not apply to all institutions and bodies, merging both regulations into a single text would create more confusion. The matter could be reconsidered after the entry into force of the Lisbon Treaty as it will extend the right of access to documents of all institutions and bodies.

Follow-up to the Ombudsman's draft recommendation (paragraph 6)

The Commission has submitted a detailed opinion to the Ombudsman's draft recommendation in which it acknowledges that the coverage of its public registers should be increased and confirms its commitment to further develop these registers. However, the Commission regretted that it was unable to accept the Ombudsman's draft recommendation as it was formulated, since it is logically impossible to combine a wide and imprecise definition of documents in Article 3(a) of Regulation 1049/2001 with a fully comprehensive public register. In his decision to close the case, the Ombudsman has made a critical remark. The Commission is considering concrete steps to further improve its registers.

Document management, Common Portal, Measures on transparency (paragraphs 7-11)

The Commission supports the idea of setting up a common portal in order to facilitate access by citizens to legislative documents. This would entail common rules on document identification and common references.

The Commission's website contains information to citizens on its organisational structure, including the remit of each administrative unit and the names and contact details of staff.

As a rule, legislative proposals are accompanied by a publicly available impact assessment.
Trans-JAI project (paragraph 9)

The Trans-JAI project is being carried out under the joint responsibility of the three institutions. Due to the complexity of the matter and the ambition of the project, it will not be possible to open it to the general public before 2010.

Comitology (paragraph 13)

Some progress has been achieved in this field as well. The Commission has continued to align basic legal acts with the 'PRAC' procedure. Following its Declaration on Transparency, it has renewed and improved the register on comitology. Draft measures are made available to the European Parliament as soon as they are submitted to the relevant committee; they are made public after the committee issues its opinion.

Exchange of information between the institutions (paragraph 14)

The question of sharing information between institutions is not related to public access and should, therefore, be handled separately.

The annex to the Framework Agreement between the European Parliament and the Commission adequately addresses the question of Parliament's access to confidential documents and information held by the Commission.
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