Follow-up to the European Parliament resolution on the situation of fundamental rights in the European Union 2004-2008, adopted by the Commission on 10 March 2009
1.
Rapporteur: Giusto CATANIA (GUE/NGL/IT)

2.
EP reference number: A6-0479/2008 / P6_TA-PROV(2009)0019
3.
Date of adoption of the declaration: 14 January 2009

4.
Subject: Situation of fundamental rights in the European Union 2004-2008

5.
Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)

6.
Background of the resolution: The resolution presents Parliament's opinion on the situation of fundamental rights in the European Union between 2004 and 2008.

7.
Analysis of the text and the main aspects that concern the Commission:

· European Union Agency for Fundamental Rights (FRA): The resolution sets out the limitations of the FRA's remit, which covers only activities carried out under the first pillar, and calls on the Commission to work in close liaison with the Agency and to involve it more closely in the legislative process.

· Application of fundamental rights by the EU: The Union is very active in promoting respect for fundamental rights by third countries but does not carry out equivalent monitoring for its own Member States. Parliament therefore highlights the need to assess all the Union's legislative proposals in the light of the Charter of Fundamental Rights (mainstreaming) and points out the existence of the penalty mechanism provided for in Article 7 of the EU Treaty in sufficiently serious cases of breaches of fundamental rights by a Member State. It therefore calls on the European institutions to establish objective criteria for the use of this mechanism.

· The issue of non-discrimination: The resolution highlights the need to apply the conclusions of the latest FRA report. Parliament welcomes the new proposal for a directive on discrimination outside the workplace but criticises the shortcomings (exceptions).

· Recognition/free movement of homosexual couples: Parliament highlights the discrimination suffered by homosexual couples in the EU when their official marital status is not systematically recognised.

· The resolution requires the Commission to create a post of Commissioner with sole responsibility for human rights.
· Blocking of certain legislative proposals and non-transposition of legislation: The resolution highlights the need to adopt as soon as possible the framework decision on data protection under the third pillar and the framework decision on racism and xenophobia, and urges the Member States which have not done so to transpose Directive 2004/81 on trafficking in human beings.

· Particular attention has been paid to the Roma. Parliament insists on the need for a specific policy or framework strategy concerning this minority.

· Migration policies in general and the situation of migrants in particular: The role of Frontex, maritime checks at borders, asylum policy, the situation of minors and the use of administrative detention are addressed to the Commission.

· The resolution also includes a chapter specifically dedicated to children, which refers, among other matters, to discrimination against Roma children at school and the horizontal application of this objective in the various policies. It urges the Commission to introduce mechanisms to promote the active participation of children.

· The resolution highlights the problem of discrimination against women (particularly the situation of pregnant women and work-life balance) and calls for European initiatives.

8.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

(i) Towards implementation of a genuine strategy to promote respect for fundamental rights in the EU

The Commission welcomes the European Parliament resolution and notes that substantial progress still needs to be made for the Member States and the institutions. It highlights the need for a genuine strategy to promote respect for fundamental rights in the EU in order to make this progress as effective as possible. For this reason, respect for fundamental rights in the European Union will be a key issue in the Stockholm programme and will be based on the following four actions:

· The legislative measures taken by the Union must be beyond reproach and must ensure systematic and rigorous checks on the compatibility of European legislation with the Charter of Fundamental Rights throughout the legislative processes.

·  The Commission must be prepared to intervene in the Member States where necessary. Under the treaties, there are two ways in which the Commission can intervene. Where application of Community legislation in a Member State poses a problem concerning fundamental rights, the Commission must play its role as guardian of the treaties, including by infringement proceedings; however, in certain serious circumstances, political measures may also have to be taken.
· Specific progress must be made in certain areas which are key to the joint life space, such as:

· Rights of the child: The Commission is to present its Strategy on the Rights of the Child, as announced in its 2006 Communication.

· Protection of personal data: A renewed global strategy is needed which will include a review of Directive 95/46/EC on the basis of an assessment in the light of technological developments.

· Combating racism and xenophobia: In the context of the economic crisis, the means of reinforcing the effectiveness of the Commission's action in this area could be presented in a specific communication. Pro-active measures will also be needed to accompany the transposition of the recent framework decision on combating certain forms and manifestations of racism and xenophobia by criminal law measures.

· Totalitarian crimes: in 2010 the Commission is to present a report on totalitarian crimes.

(ii) Commission's responses to certain specific points of the resolution

The role of the Fundamental Rights Agency

As for the mandate, the Commission regrets that the Agency cannot deal with third pillar issues.

The application of the non-discrimination principle

Presented on 2nd of July 2008, the proposal for a directive on implementing the principle of equal treatment outside employment aimed at prohibiting discrimination on the grounds of religion or belief, disability, age or sexual orientation only. The proposed Directive provides for some reservation clauses. The majority of these clauses concern either the relation with other fundamental human rights (such as article 2, paragraph 8, which is inspired by the equivalent clauses of the European Convention of Human Rights) or the relation with national competences (such as the reference to national laws on marital or family status). The Commission believes the latter reference is in line with the case law of the European Court of Justice in this area and it is convinced that the adoption of the Directive will be a significant step to ban discrimination on these grounds in the concerned fields.
As regards gender equality, there is a large body of legislation (directives) and case law at European level which provides for equality between women and men in employment, pay, social security, occupational pensions and access to and supply of goods and services. In addition, the Commission adopted on 3 October 2008 a package of measures concerning the conciliation of work and family life.
Recognition/free movement of homosexual couples:
The European Commission has no legal basis to harmonise the substantive family laws of the Member States in this area. Nevertheless, the Commission must ensure that the rights conferred to any couples in a Member State are fully recognised in another Member State as the couples' rights of free movement shall not be impaired by any discrimination. This entails that:

· the Commission is working together with Member States to ensure that the rights of entry and residence of homosexual couples are correctly transposed and implemented by all Member States in accordance with Directive 2004/38/CE;

· in the field of civil justice, the exception of public order shall be invoked by national authorities in conformity with Article 21 of the EU Charter of Fundamental Rights. European Community instruments must not introduce discriminations on the basis of sexual orientation, nor should their notions contained in them (such as public order) be interpreted against the prohibition of discrimination contained in the Charter.

The situation of Roma:

The inclusion of Roma is a comprehensive, cross-cutting issue which calls for full political commitment on the part of both the EU and the Member State Governments, including regional and local authorities. On its own, an EU strategy would fail to meet the real needs. These call for effective action where the EU has competence, for example in the areas of non-discrimination and freedom of movement. Effective action is also needed where the Member States have competence, for example in education, employment and social inclusion. In this respect the EU can — and does — provide added value through the coordination of national policies, financial support under the Structural Funds and other financial instruments, and by supporting capacity-building in Roma civil society.

At its meeting of 8 December 2008, the General Affairs Council endorsed the approach outlined by President Barroso at the EU Roma Summit in September 2008 which calls on all actors to use all available tools to promote Roma inclusion on the basis of a Platform. The Commission has been tasked with delivering a comprehensive report on progress before the end of the first half of 2010, to feed into a second Roma Summit which will be most likely organised by the future Spanish Presidency.

Migration Policy and the situation of migrants
 The role of Frontex and border and land controls
In order to clarify the legal framework that applies to Member States the Commission has discussed with Member States' experts the elaboration of guidelines on the law of the sea, to which the Commission intends to give a concrete follow-up in 2009. As regards the cooperation with the Fundamental Rights Agency and the UNHCR: FRONTEX has concluded a working arrangement with UNHCR in the form of an exchange of letters in 2008 and the Commission encourages FRONTEX to take forward concrete actions in that context. Moreover the Commission has consistently asked FRONTEX to organise training courses for border guards of Member States on aspects related to fundamental rights and protection of asylum seekers.

Finally, as for the concerns on the rights of asylum seekers in the context of maritime border controls, the Commission is financing projects in neighbouring third countries in order to ensure that these countries have proper asylum procedures and apply correctly international protection obligations.

Asylum Policy

The Commission is currently conducting an impact assessment with a view of proposing amendments of the Asylum Procedures and Qualification Directives. As part of its Working Programme for 2009, the Commission adopted on 18/02/2009 a proposal for a Regulation establishing a European Asylum Support Office.
The situation of minors

The recently agreed return Directive contains an express reference to the best interest of child and family life. Member States will have to comply with the standards fixed by this directive once the two-year deadline for its transposition will have been expired. The Commission will be particularly vigilant with regard to the respect of Fundamental Rights, including the rights of the child when it monitors the application of the Directive by Member States.
The EU legislation on asylum already covers the right of accompanied and unaccompanied minors to education, assistance by guardian and health service. The new revision of legislation on asylum should better reflect the rights of minors by ensuring that they will not be placed in detention unless it is required by the best interests of the child, while the detention of unaccompanied minors is prohibited in all cases. The vulnerable asylum seekers in detention will be given special attention. The revised legislation should also take into account several aspects of reception conditions such as access to health care, shelters and education of minors.

Administrative detention

In accordance with the recently agreed return Directive, third‑country nationals in detention should be treated in a humane and dignified manner with respect for their fundamental rights and in compliance with international and national law. Article 17 of the Directive contains specific safeguards regarding detention of minors and families.
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