Follow-up to the European Parliament Resolution on the transposition, implementation and enforcement of Directive 2005/29/EC concerning unfair business-to-consumer commercial practices in the internal market and Directive 2006/114/EC concerning misleading and comparative advertising, adopted by the Commission on 10 March 2009
1.
Rapporteur: Barbara WEILER (PSE/DE)

2.
EP reference number: A6-0514/2008 / P6-TA-PROV(2009)0008
3.
Date of adoption of the resolution: 13 January 2009

4.
Subject: transposition, implementation and enforcement of directive 2005/29/EC and Directive 2006/114/EC
5.
Competent Parliamentary Committee: Committee on Internal Market and Consumer Protection (IMCO)

6.
Brief analysis/assessment of the resolution and requests made in it:
Directive 2005/29/EC on Unfair Commercial Practices ("UCP Directive") was adopted on 11 May 2005. It had to be transposed by 12 June 2007 and should have entered into force in all Member States by 12 December 2007. Directive 2006/114/EC ("MCA Directive") codifies the former Directive 84/450/EEC on Misleading Advertising, modified by Directive 97/55/EC on Comparative Advertising and by UCP Directive.

A number of Member States were late in transposing the UCP Directive. In the course of 2008, a number of problems related to incorrect transposition were identified, either by the Commission or through preliminary rulings referred to the ECJ. In the meantime, the difficulties encountered by Member States to put an end to the misleading practices by the "directory" companies demonstrated the need for more efficient cross-border enforcement actions of the MCA Directive. On 16 December 2008 the European Parliament adopted a resolution on misleading directory companies (P6-TA(2008)0608).
The European Parliament resolution stresses the need for adequate transposition and enforcement of these Directives which are very important for the protection of consumers and small businesses. The resolution supports the Commission's efforts assisting Member States in transposing these directives but considers that Member States should focus their efforts on ensuring proper transposition.

As far as transposition is concerned, the Resolution raises three main concerns:

· it calls on Member States, with the assistance of the Commission, to take action against the divergent approaches to the maintenance in national laws, following the UCP Directive's adoption, of already existing provisions implementing article 3(a)2 of Directive 84/450/EEC as amended by Directive 97/55/EC;

· it asks the Commission to work with Member States in order to make the "black lists" more visible for consumers;

· more importantly, it calls on the Commission to investigate the need to protect SMEs against aggressive practices by either amending the MCA Directive to include a "black list" or by extending the scope of the UCP Directive to cover business-to-business transactions and to report back on measures taken by December 2009;
As far as enforcement is concerned, the Resolution calls on Member States to consider the necessity of giving consumers a direct right of redress.

It strongly supports coordinated enforcement actions such as the "Sweeps" and asks for further similar examination in other sectors. It stresses the importance of cross-border enforcement and calls on the Commission to employ the CPC network to this end. Further, it calls on Member States to devote adequate personnel and financial resources to cross-border enforcement. Regarding the "directory companies"' scam the Resolution calls on Member States and judicial authorities to reinforce cross-border cooperation.

The Resolution also welcomes the Commission's initiative establishing a public database on the UCP Directive and calls for the inclusion of expert monitoring reports within this database and for making it a "single point of access".

The Resolution states that correct implementation of both directives should include an examination of whether consumers have been made fully aware of their rights and traders have been made aware of their obligations. It therefore calls on the Commission and the Member States to organise awareness campaigns and on the Member States to provide for best practices guidance to companies.

Finally, the Resolution reminds the Commission of the implementation report to be submitted to the European Parliament by June 2011.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
General issues – Commission response:

The Commission supports the European Parliament's initiative and its analysis of the transposition and implementation of the UCP and MCA Directives. The Commission also shares the European Parliament's assessment of the importance of these Directives for both businesses and consumers and of the need for proper implementation and uniform interpretation of the Directives. However, the Commission points out that there is a lack of data and experience with regard to UCP implementation. This is a piece of legislation which has only recently come into full force and which has been transposed late in most of the Member States. As a result, any conclusions about the implementation should be considered as preliminary.

Since the adoption of the Resolution, Germany has passed a law transposing the UCP Directive. Two Member States (Spain and Luxembourg) are still late in transposing and the Commission has already referred these cases to the ECJ (June 2008). As the Directive is very ambitious (based on full harmonisation) and covers all sectors, the Commission is satisfied that laws transposing the UCP Directive are now in force in almost all EU Member States.

The Commission has also cooperated with Member States in order to avoid incorrect transpositions. Some problems remain in a limited number of Member States, mainly due to their reluctance to comply with full harmonisation.

As a first step the Commission will seek to resolve such problems with the Member States involved and may, in appropriate cases, resort to an infringement procedure.

As far as MCA Directive is concerned, the Commission is not aware of any transposition problems and has not launched any infringement proceedings. The Commission has received complaints against the European "City guide" and similar business directory companies which relate to misleading business-to-business advertising and therefore concern the MCA Directive. However, the complaints did not allege problems with transposition but rather possible inadequate application and enforcement of the national provisions transposing the MCA Directive in certain Member States. In order to promote uniform interpretation and implementation of the MCA Directive, the Commission organised 3 working group meetings with the national authorities in charge of enforcement in 2008. The Commission will continue to work closely with national authorities to enhance capacity to enforcement the MCA Directive.

Regarding the UCP Directive, an important conference, including national authorities, European Consumer Centres and a number of stakeholders took place in February 2009 ("One year after event"), focussing on the experience gained from the first year of UCP enforcement.

Finally, the Commission will continue to examine and provide guidance, particular in regards to new and emerging unfair commercial practices, where there could be a risk of divergent interpretation and application of the UCP Directive, or areas where national authorities report a significant number of unfair commercial practices. In this context, the Commission plans to develop guidelines on the application of the UCP Directive by the end of 2009 and share these with national authorities in charge of enforcement.

Specific issues

· Calls on the Commission, with reference to Recital 8 to the UCP Directive, to investigate the need to protect small and medium-sized undertakings against aggressive business practices and, if appropriate, to initiate the requisite follow-up measures (point 4);

· Considers that the Commission should either submit a proposal for an amendment to the MCA Directive to include a "black list" of practices that are under all circumstances to be considered misleading, or extend the scope of the UCP Directive to cover business-to-business contracts with specific regard to point 21 of Annex I thereto; requests the Commission to report by December 2009 on the measures taken (point 7).

Commission response:

The Commission reminds the European Parliament that a full harmonisation directive on unfair business-to-consumer practices was already been a rather ambitious project, which might never have been adopted if its scope had been extended to business-to-business unfair competition practices. From the consultation leading to the proposal and the works in Council it was clear that there was little support for extending the scope of the directive to cover business-to-business unfair commercial practices. The Commission has not received any signal of new support for such an extension, except from SME associations. The Commission also reminds the European Parliament that Member States are free to apply UCP provisions to business-to-business transactions; this is the case, for example, in Germany, Austria and France for certain provisions.

Furthermore, as regards aggressive practices, which were regulated for the first time at EU level through the UCP Directive, it was considered that such practices occur almost exclusively in business-to-consumer relations.

Misleading business-to-business practices are already covered by the MCA Directive. Such practices should continue to be regulated solely by this Directive.  There is currently no evidence that this Directive is not functioning properly in relation to business-to-business practices. As far as the "directory" companies' practices are concerned, including point 21 of the UCP blacklist in the MCA Directive would not necessarily be the most efficient way to tackle such practices, since the recipients of the directory listings are misled to sign up to a service believing that it is for free, which is tackled in point 20 of the blacklist.

Following the European Parliament's request, the Commission will study the possibility of improving the protection afforded to SMEs against certain misleading practices. Since the Commission will submit a report on the application of the UCP Directive by June 2011, it would make sense to include any possible legislative proposal in the framework of that report.

· Notes that Article 3a(2) of Directive 84/450/EEC, as amended by Directive 97/55/EC, referring to a "comparison referring to a special offer", was deleted and appears neither in the UCP Directive nor in the MCA Directive; regrets that there is confusion surrounding the consequences of this deletion for business-to-consumer transactions, manifested, in particular, by the divergent approaches of the Member States to the maintenance in national law following the adoption of the UCP Directive of already-existing provisions implementing Article 3a(2) of Directive 84/450/EEC as amended by Directive 97/55/EC; calls on the Member States with the assistance of the Commission to investigate this and to take possible follow-up action (point 6).

Commission response:

Article 3(a) 2 of Directive 97/55/EC was intentionally repealed as part of the Commission's proposal leading to the UCP Directive. Indeed this article concerned an aspect of business-to-consumer relations, namely the information provided to the consumer about the starting date and validity period of special offers in comparative advertising. As such it was not relevant for business-to-business relations, and it was therefore repealed by the UCP Directive, since this Directive covers all business-to-consumer transactions. So far, the Commission has not received any request from the businesses to reintroduce this provision in the MCA.

In UCP Directive, this article is replaced by:

· the general provisions on misleading practices (Articles 6 and 7): these provisions cover comparative advertising. False or deceptive information as regards the availability of an advertised product (point a), or the existence of a specific price advantage (point d) are considered misleading practices;

· the "black list" also covers the case of false special offers for a very limited time (point 7) and bait advertising (point 5, for out-of-stock products).

The UCP Directive therefore provides for more specific and protective rules as far as consumers are concerned.

It is the Commission's opinion that Member States which have not repealed this provision are infringing both the UCP Directive and the MCA Directive (as amended by the UCP Directive).

It should be noted that the second subparagraph of Article 8(1) of the MCA Directive provides for the full harmonisation of comparative advertising as far as the comparison is concerned. The Commission will therefore check the correct transposition of these amendments in the context of the general examination of Member States' transposition of the UCP Directive.

· … Asks the Commission to work with Member States in adapting their national legislation so that "black lists" are visible and useful for consumers to the greatest extent possible (point 8).
Commission response:

In the vast majority of Member States, the "black list" has been transposed in a "copy and paste" manner. In some Member States, it has been split up in two parts, one attached to the provisions on misleading practices and one attached to the provisions on aggressive practices (e.g. France, Belgium), but in the same piece of legislation. The "black list" of the UCP Directive itself distinguishes between misleading and aggressive practices. Finally, certain provisions of the "black list" may have already existed in the national laws in other pieces of legislation before the transposing legislation was introduced. In this case, there is no need for other transposition measures as long as it is clear that the prohibited practice is the same and that it applies to business-to-consumer transactions. The Commission agrees with the European Parliament that it would be easier for consumers and traders if the entire "black list" was available in one single place; however, Member States dispose of a margin of discretion in how to transpose the Directive's provisions in a way that is in line with their national legal system.

Following the European Parliament's request, the Commission will however consult the Member States on how they could make the "black list" more visible. Information campaigns (see comments on point 21) could be a way to publicise the "black list" to a wider audience. The Commission has done so on its UCP website (www.isitfair.eu), where accessible information material on the "black list" can be found.

· Welcomes the results of the EU Airlines Sweep and EU Ring tones Sweep of the Commission as a first step towards better monitoring of the implementation and enforcement of internal market legislation; emphasises the need to carry out extended checks in this respect at regular intervals; calls on the Commission in cooperation with the Consumer Protection Cooperation Network to collect similar data on the implementation of internal market legislation in other key sectors of the internal market (point 13).

Commission response:

The Sweeps exercises are online enforcement actions carried out by the Member States and coordinated by the Commission.

As a signal of the Commission's determination to enhance enforcement of consumer legislation at EU level, the Commission has started a dialogue with the air travel industry to raise the level of compliance of websites selling air tickets with passengers' rights. This initiative is running in parallel with the ongoing enforcement procedures carried out by Member States as a follow up of the Airline Sweep. As a result of the dialogue with the industry, a checklist on compliance has been produced to ensure that the airline companies' websites comply with the current legislation.

A study on websites' compliance with passengers' rights is due to be carried out this spring. The Commission intends to make the results of the study public in May 2009.

The Commission intends to coordinate Sweep exercises on a regular basis. The Commission is also exploring the possibility using enforcement tools in close cooperation with the Member States.

The Commission will continue to coordinate enforcement actions through the Consumer Protection Cooperation Network and welcomes the European Parliament's support in this endeavour.

· Encourages the Commission to develop more efficient implementation monitoring tools, such as sweeps, in such a way that the enforcement of consumer protection law can be improved; asks the Commission to consider the feasibility of integrating sweeps into the Consumer Scoreboard monitoring mechanisms (point 14).

Commission response:

The Commission is already using the Sweeps as tools for monitoring the implementation of consumer protection laws. The data collected during the 2007 Sweep of websites selling air tickets and the 2008 Sweep on websites selling mobile phones services has been incorporated into the forthcoming edition of the Consumer Markets Scoreboard. Specifically, these consumer statistics include data from all Member States who took part in the sweeps, the percentages of sites without irregularities for the airline sweep, and the percentages of sites that were further investigated for the ring-tones sweep.

The Commission contracted third party evaluators to screen different segments of the internal market in order to verify compliance. The results gathered will be incorporated in the future editions of the Consumer Markets Scoreboard.

· … Calls on the Commission to further develop the use of the Consumer Protection Cooperation Network in such a way that cross-border law enforcement can be improved; underlines the need to further raise awareness of the European Consumer Centres Network (point 17).

The Commission is working in close cooperation with the Member States to improve the efficiency of cross-border law enforcement. In this respect the Consumer Protection Cooperation Network works on the basis of annual enforcement action plans so as to be able to adapt to constantly changing challenges. To further improve the operation of the Consumer Protection Cooperation Network, the Commission is launching in 2009 a series of workshops to clarify issues relating to the implementation of the Consumer Protection Cooperation Regulation. The first two workshops will take place in the first quarter of 2009, one on "Applicable law" and the other on "Naming and Sanctions". The Commission has also been carrying out training sessions for the Competent Authorities in order to ensure that enforcers have the required knowledge for operating the database.

The Commission is convinced that the operation of the European Consumer Centres Network is essential to the efficient operation of the internal market. Their role is to provide information and support as more and more consumers shop across the EU. Their work aims at better informing and educating consumers and also to help them in obtaining the appropriate redress in case of a violation of their rights as cross-border consumers. For 2009, the Commission has increased its financing of the European Consumer Centres Network by 20%. This extra funding will be used to provide a better service and to ensure better visibility for the Network.

· Welcomes the Commission's initiative to establish a publicly accessible database of national measures adopted in transposition of the UCP, jurisprudence and other relevant material; calls on the Commission to include in this database expert monitoring reports which, on the basis of cases documented in the database, formulate specific recommendations for action to improve enforcement of the law; calls on the Commission furthermore to use this database to set up a "single point of access" website where both undertakings and consumers can retrieve information on the legislation in force in the Member States (point 20).

Commission response

The Commission agrees with the European Parliament that data concerning the implementation of the UCP Directive remains insufficient. In order to tackle this issue, the Commission has published a call for tenders in order to establish an evolving UCP database, which will contain national laws, jurisprudence, remedies and sanctions in each Member State relating to the UCP Directive. The purpose of the UCP database is to provide information to the public (Member States, consumer organisations, academics, etc.). The database will be set up jointly by a contractor and the Commission in 2009.

Such a database will therefore be a single point of access website, accessible to the general public, where information on the legislation in force in Member States will be found, as requested by the European Parliament. The Commission agrees that expert monitoring reports could be included in the database under the same conditions as other documents and materials that will be made available to the public.

· Calls on the Commission and the Member States to organise information campaigns to heighten consumers' awareness of their rights, providing them with greater protection against unfair commercial practices and misleading comparative advertising (point 21).
Commission response:

The Commission agrees on the need to better inform consumers about the content of the UCP Directive and the prohibited practices. The Commission launched in November 2008 a UCP web-campaign. The centrepiece of the campaign is a website: www.isitfair.eu. Far from being a dull institutional website, the “Is it fair?” website includes attractive visual tools such as cartoon animations with accessible educational materials and banners which link to sections where more information and help can be obtained. This website is available in all 23 official EU languages.

It is the Commission's opinion that national campaigns are also very important since they can target particular unfair commercial practices encountered in the Member State in a more appropriate way.

· Insists that the Commission submit on schedule, by 12 June 2011, a comprehensive implementation report pursuant to Article 18 of the Directive on unfair commercial practices which incorporates experience gained from the MCA Directive (point 24).
Commission response:

The Commission would refer to the response to point 7. The Commission confirms it will submit a comprehensive report on the application of the UCP Directive and agrees that it would make sense to include the experience gained from the application of the MCA Directive in this report.
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