Follow-up to the European Parliament resolution on the implementation in the European Union of Directive 2003/9/EC laying down minimum standards for the reception of asylum seekers and refugees: visits by the Committee on Civil Liberties 2005-2008, adopted by the Commission on 8 April 2009
1.
Rapporteur: Martine ROURE (PSE/FR)
2.
EP reference number: A6-0024/2009 / P6-TA-PROV(2009)0047
3.
Date of adoption of the resolution: 5 February 2009

4.
Subject: Implementation of Directive 2003/9/EC laying down minimum standards for the reception of asylum seekers (hereafter the 'Reception Conditions Directive')

5.
Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)
6.
Background of the resolution: The report was drafted having regard to the individual reports on the visits of the LIBE Committee to Italy (Lampedusa), Spain (Ceuta and Melilla, Canary Islands), France (Paris), Malta, Greece, Belgium, the United Kingdom, the Netherlands, Poland, Denmark and Cyprus, mainly carried out in open accommodation centres and detention facilities.
7.
Analysis of the text and of Parliament’s requests: The Parliament expresses its satisfaction with the Commission's recast proposal amending the Reception Conditions Directive and welcomes the fact that the stated objective is to ensure higher and more harmonised standards of treatment for asylum seekers. Moreover it underlines certain problematic issues regarding the level of reception conditions afforded to asylum seekers in Member States during the period of the examination of their application for international protection. In particular the Parliament notes concerns regarding access to legal assistance, to healthcare and to material reception conditions, detention, and deficiencies in addressing vulnerable persons notably minors and families. Finally it calls on the Commission to ensure that Member State's legislations and policies are also in line with the current Community law
.
Some of the issues raised in the resolution are not limited to the situation of asylum seekers, but concern also detention conditions and treatment of detainees in general (including detention for return purposes). In this context it has to be highlighted that the recently adopted return Directive (2008/115/EC) contains binding provisions on the use of detention for the purposes of removal, on detention conditions and on detention of minors and families. By December 2010 the common standards fixed by the return Directive will have to be transposed and be given full effect by Member States. The Commission will put a specific emphasis on checking the correct application of the provisions of the return Directive dealing with detention, legal remedies and treatment of vulnerable persons.

8.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:

The resolution calls on the Commission to address in particular the following issues:

a)
Access to legal assistance and/or representation should be free of charge in all cases where the asylum seeker cannot afford the costs involved.

Fully incorporated in Commission's proposal: Access to free legal assistance when costs cannot be covered by the asylum seekers is ensured in cases of detention [Article 9(6)] and in relation to appeals against decisions relating to the granting/withdrawal/reduction of benefits and decisions concerning freedom of movement (others than detention) [Article 25(2)].

b)
Medical cover currently offered to asylum seekers should be extended so that it is not limited solely to emergency care, but also includes psychological counselling and mental health care.

Fully incorporated in Commission's proposal: Article 19 ensures that access to health care includes mental disorders and that medical assistance for persons with special needs shall include appropriate mental health care under the same conditions as nationals. Moreover Article 24 obliges MS to provide access to rehabilitation services for victims of torture which includes medical and psychological treatment.

c)
Detention must be a measure of last resort, proportionate and for the shortest period possible and only when other less coercive measures cannot be applied and on the basis of an individual assessment of the case.

Fully incorporated in Commission's proposal: Article 8(2) states that when it proves necessary and on the basis of an individual assessment of each case, Member States may detain an applicant to a particular place in accordance with national legislation, if other less coercive measures cannot be applied effectively. Moreover Article 9(1) recalls that detention shall be ordered for the shortest period possible.

d)
Detention conditions should be ameliorated: asylum seekers should be detained in separate, preferably open buildings, from persons that have committed a crime.

Partially incorporated in Commission's proposal: Article 10(1) states that Member States shall not detain asylum seekers in prison accommodation and that detention shall only be carried out in specialised detention facilities. However there is no reference to open buildings in the proposal in relation to detention (should be noted in this respect that keeping asylum seekers in open buildings would probably not be considered as a detention measure, but would fall under the category of 'controlling mechanisms to freedom of movement other than detention' or 'less coercive mechanisms to detention').

e)
Detention of unaccompanied minors should be prohibited whereas concerning minors with parents, detention should be used exceptionally.

Fully incorporated in Commission' proposal: Article 11(1) states that minors shall not be detained unless it is in their best interest and only after taking into consideration the findings of the individual examination of their situation, whereas unaccompanied minors shall never be detained.

f)
Minors and families should be housed in separate accommodation, including in cases of detention.

Incorporated in Commission's proposal: only in cases of detention: Article 11(3) states that 'detained families shall be provided with separate accommodation guaranteeing adequate privacy'. However, the proposal also obliges MS to take into consideration gender and age specific concerns and the situation of persons with special needs in relation to accommodation.

g)
Minors should be granted the right to leisure activities, including in cases of detention.

Fully incorporated in Commission's proposal: Article 11(2) and Article 22(3) provide that minors shall have the possibility to engage in leisure activities, including play and recreational activities appropriate to their age when in detention or accommodated in open centres respectively.

h)
Member States should be proactive in tracing family members of unaccompanied minors.
Fully incorporated in Commission's proposal: Article 23(3) provides that Member States shall establish procedures in national legislation for tracing the family members of unaccompanied minor. The tracing shall start after an application for international protection is lodged.

i)
Mandatory common standards should be laid down for the identification of vulnerable persons.

Partially incorporated in Commission's proposal: Article 21(2) obliges MS to establish procedures in national legislation with a view to identifying, as soon as an application for international protection is lodged, whether the applicant has special needs and indicating the nature of such needs. Standards are however minimum due to the difficulties entailed in harmonising different national health systems. In this respect it is up to the MS to decide the exact 'type' of identification mechanisms to be established.
j)
It should be ensured that the RCD applies for asylum applicants under the Dublin system.

Fully incorporated in Commission's proposal: Recital 8 clarifies that the Directive applies during all stages and types of procedures concerning applications for international protection and in all locations and facilities hosting asylum seekers.
k)
A harmonised and reliable mechanism in relation to age-assessment and age disputes should be established.

Not addressed in the Commission's proposal: This is an issue that concerns all asylum legislative instruments and therefore needs to be examined in a horizontal way. To be noted that the Asylum Procedures Directive partly deals with the issue of age-assessment concerning unaccompanied minors.

l)
A solidarity instrument should be introduced based on the principle of respect of the wishes of asylum seekers.

Partially addressed in the Commission's proposal: The Commission puts at the disposal of Member States a series of mechanisms, aiming at assisting them to cope with a variety of challenges they are faced with (creation of expert teams through the European Asylum Support Office, providing funding through the European Refugee Fund in order to facilitate internal reallocation, launching of a study on the possibility of joint processing of caseloads). Moreover the Commission's Proposal amending the Dublin Regulation foresees the possibility to suspend transfers in cases of particular pressure and where the level of protection is inadequate. Further mechanisms will have to be developed under the Stockholm Programme.

m)
A permanent system of visits and inspections in MS should be established.

Not addressed in the Commission's proposal: However the Commission's proposal enhances its monitoring role in this respect by obliging MS to submit information on a yearly basis on the implementation of specific provisions of the Directive that have proved problematic during the first phase of the CEAS (access to the labour market, material reception conditions, protection of vulnerable persons etc.). Based on the information provided by these reports as well as by relevant stakeholders, the Commission will be able to have a better overview of the standards applied in MS regarding reception conditions.

n)
The correct implementation of the Asylum Procedures Directive should be ensured (regarding in particular access to asylum procedures in MS, lengthy procedures and legal guardianship for unaccompanied minors).

These issues are currently being examined in the framework of the preparation of the Commission's Proposal amending the Asylum Procedures Directive.
-----------
� It should be underlined that the report has been prepared prior to the adoption of the Commission's Proposal on 3 December 2008 amending the Reception Conditions Directive which in fact addresses the great majority of the Parliament's submitted requests. In view of updating the report before its adoption by the Plenary a number of relevant references to the Commission's Proposal where added.
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