Follow-up to the European Parliament resolution with recommendations to the Commission on the cross-border transfer of the registered office of a company, adopted by the Commission on 17 June 2009
1.
Rapporteur: Klaus-Heiner LEHNE (EPP-ED/DE)

2.
EP reference number: A6-0040/2009 / P6-TA_PROV(2009)0086
3.
Date of adoption of the resolution: 10 March 2009
4.
Subject: the cross-border transfer of the registered office of a company

The Resolution requests the Commission to submit to the Parliament a legislative proposal, on the basis of Article 192 of the EC Treaty, on the cross-border transfer of the registered office of a company by 31 March 2009. The Annex of the Resolution contains specific recommendations on the content of a requested proposal.
5.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)
6.
Brief analysis/assessment of the resolution and requests made in it:
The Resolution requests that the Commission submits to the Parliament a legislative proposal, on the basis of Article 192 of the EC Treaty, on the cross-border transfer of the registered office of a company by 31 March 2009, based on specific recommendations detailed in an Annex to the motion. In particular, the Commission is requested to include the following elements in the future proposal:

· the principle that a cross-border transfer should not result in winding up of a company or any interruption of its legal personality and that it should not circumvent legal, social and fiscal conditions;

· the requirement for the management to draw up a transfer proposal containing the necessary information about a transferring company, to publish the necessary information in the register and to draw up a report explaining and justifying the transfer decision;

· the right for the members and employee representatives to examine the transfer proposal;

· the requirement that the transfer decision is taken at the shareholders' meeting by a qualified majority;

· the transfer procedure which ensures that all the formalities required by the home and host Member State are completed by a transferring company;

· the provision stating that employee participation should be governed by the legislation of the host Member State with the exception where the host Member State does not provide for at least the same level of employees' rights as they enjoyed in the home Member State; in such case the provisions of Article 16 of Directive 2005/56/EC on cross-border mergers of limited liability companies  should apply accordingly;

· the safeguards for the third parties concerned by the transfer, in particular in relation to ongoing judicial and administrative proceedings and insolvency, dissolution or liquidation proceedings.

7.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:
The Commission has already responded to the earlier requests of the European Parliament to present a proposal for the 14th Company Law Directive and the reasons underlying the initial decision not to go forward with the proposal are still valid.

Firstly, the case law of the Court of Justice already allows for companies' mobility. Companies that are validly established in a Member State can freely move their headquarters across the EU (albeit only if a Member State where they are established allows to locate the central administration (headquarters) of a company in another country than the registered office).

In addition, the existing legislation provides a framework for mobility, including the procedure and necessary safeguards for third parties. For example, the Cross-Border Mergers Directive allows a company to set up a new subsidiary in another Member State and then merge its existing company with that subsidiary. The economic analyses show that the procedures which need to be fulfilled for a cross-border merger of a company with its wholly-owned subsidiary are not much more burdensome than the procedure for the cross-border transfer of the registered office. The Cross-Border Mergers Directive was due to be transposed by Member States by December 2007 and it is too early to evaluate its application. The Commission should evaluate how this existing regulatory framework operates in practice, before embarking on any new legislation.

Moreover, the Commission's analysis is that it is unlikely that the directive would improve the existing situation under national law and the ECJ's jurisprudence in this area. On the contrary, it could instead be used by Member States to limit the freedom of companies' establishment by introducing heavy burdens on companies wishing to transfer their seats.

Finally, in the light of the above and with the current legislature about to end it would be more appropriate for the next Commission to decide on how to proceed on the issue of the transfer of a company's registered office. By then the Commission would also have a much clearer picture on how the Council discussions on this matter develop in the context of negotiations on the European Private Company proposal, which is expected to be adopted by the end of this year.
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