Follow-up to the European Parliament resolution on the social responsibility of subcontracting undertakings in production chains, adopted by the Commission on 17 June 2009
1.
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2.
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4.
Subject: Social responsibility of subcontracting undertakings in production chains
5.
Competent Parliamentary Committee: Committee on Employment and Social Affairs (EMPL)
6.
Brief analysis/assessment of the resolution and of requests made in it:

This resolution addresses the important phenomenon of subcontracting. Subcontracting has experienced a boom in the European Union over the last decades, not just in the construction sector but also in other economic sectors, such as the cleaning industry, transport and tourism. As a result of the development of subcontracting, questions have been raised regarding its impact on (the respect of) employment conditions, and more specifically in terms of its legal implications for employers and workers.

The resolution stresses the need for effective measures to counter the potential negative social consequences of subcontracting and to prevent it from encouraging the non observance of employment conditions, particularly in the case of long subcontracting chains.

The EP considers that such an issue requires action at EU level. In that context, the EP calls on the Commission:

· to establish a clear-cut legal instrument introducing joint and several liability at European level, while respecting the different legal systems in place in the Member States;

· to launch an impact assessment on the added value and feasibility of a Community instrument on chain liability as a way of increasing transparency in subcontracting processes and of improving enforcement of Community and national law;

· for more and better cooperation and coordination between national authorities competent in the field of labour law; and

· to raise awareness on good practices, guidelines, standards and social responsibility practices among undertakings.

7.
Response to the requests and outlook regarding the action that the Commission has taken or intends to take:

The Commission fully agrees with the Parliament that effective measures are necessary to prevent subcontracting from facilitating the non-respect of employment conditions, in particular in the case of long subcontracting chains. Adequate, effective and dissuasive sanctions are needed in order to ensure that subcontractors fully comply with their legal or contractual obligations, particularly as regards the rights of workers. Moreover, the Commission is fully committed to increasing transparency in subcontracting processes, which should lead to an increase in the overall protection of workers' rights.

However, as regards the request for a Community legal instrument introducing joint and several liability at European level (point 13 of the resolution), the Commission believes that a cautious approach is required. Account needs to be taken of the variety of legal systems in place in the Member States as well as of the contrasting views among stakeholders as to the feasibility and/or desirability of a Community legal instrument.

In this connection, it should be recalled that the study 'Liability in subcontracting processes in the European construction sector' carried out by the European Foundation for the Improvement of Living and Working Conditions in 2008 clearly identified substantial differences between various existing national systems of several and joint liability. Moreover, the study highlighted the fact that there did not seem to be a 'one fits all' solution and recommended further debate and research, in particular with respect to the (in)effectiveness of the existing systems in cross-border situations. Furthermore, in line with the conclusions of the public consultation on the “Green Paper on the modernisation of labour law”, the Commission is committed to continuing analysis and exchange of good practice on the most effective ways of ensuring the respect of workers' rights in subcontracting chains.

As far as a number of non-regulatory approaches raised in the resolution are concerned, the Commission envisages focusing in particular on:

· raising awareness of stakeholders on good practice, existing guidelines and standards, and promoting corporate social responsibility initiatives
;
· promoting innovative provisions, such as risk assessment or monitoring of subcontractors, which are already provided for in some transnational company agreements;

· increasing cooperation and coordination between national administrations, inspectorates and other enforcement authorities, for example in the context of the recently established Expert Committee on the Posting of Workers and the study the Commission will launch in 2009 on the feasibility of establishing a European platform for cooperation between labour inspectorates, and other relevant monitoring and enforcement bodies to prevent and combat undeclared work.

Lastly, the Commission will start work with a view to clarifying the main reasons for the ineffectiveness of existing national legislation in cross border situations and to assessing possible options to mitigate the risk of disrespect of workers' rights in cross-border situations, on the basis of research, analysis and exchange of experience with existing national legislation on joint and several liability.
----------
� In this respect it should be recalled that the Commission services are currently elaborating a guide on the social considerations in public procurement and that studies will be launched on CSR supply chain management practices of European companies as well as on CSR reporting practices by European companies.
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