Commission Communication on the action taken on opinions and resolutions adopted by Parliament at the April 2009 
I and II part-sessions
CONSULTATION PROCEDURE REQUIRING A SINGLE CONSULTATION

European Parliament legislative resolution on the draft Council Framework Decision on the application, between Member States of the European Union, of the principle of mutual recognition to decisions on supervision measures as an alternative to provisional detention

1.
Rapporteur: Ioannis VARVITSIOTIS (EPP-ED/EL)

2.
EP reference number: A6-0147/2009 / P6_TA-PROV(2009)0199

3.
Date of adoption of the resolution: 2 April 2009

4.
Subject: Mutual recognition of supervision measures as an alternative to provisional detention

5.
Interinstitutional reference number: 2006/0158(CNS)

6.
Legal basis: Articles 31(1)(c), 34(2)(b) and 39(1) Treaty on European Union

7.
Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)

8.
Commission‘s position: The Commission accepts part of the European Parliament amendments. Its position in relation to the proposed amendments is presented below:
Amendment 1, Recital 13 a (new) – not accepted
Article 21(1) will also be applicable in the case where the person is requested to stand trial in the issuing State after the supervision measure strictly speaking has expired and does not voluntarily return; it is not limited to "breaches" of the supervision measures enumerated in Article 8 in the strict meaning of the word.
Amendment 2, Recital 17 a (new) - not accepted
The Commission agrees with the idea of a legislative instrument concerning procedural safeguards in criminal proceedings. However, it is difficult to understand why this statement should appear in the recitals to the present framework decision.
Amendment 3, Article 2 a (new) – not accepted
The Commission agrees on the need for a clear definition. However, such definition is already covered by Article 2(1) b, which says that the objective of the Framework Decision is applicable to "persons who are not resident in the Member State where the proceedings are taking place".
Amendment 4, Article 4 (point a) - not accepted
The Commission agrees, but as regards the issuing State, the competent authority will be a judicial authority anyway in accordance with the requirements of Article 5 of the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR). The text as it stands can therefore be accepted. See also Article 6, in particular its paragraph 3, of the draft Framework Decision and Article 18(1), which give sufficient safeguards.
Amendment 5, Article 4 (point d a) new – not accepted (See position to amendment 4)
Amendment 6, Article 4 (point d b) new - not accepted
See position of the Commission under amendment 4. In some Member States, police authorities are entitled to perform certain acts, such as monitoring supervision measures (see Article 8). It was therefore necessary to adapt the wording accordingly. In fact, it seems more practical to include such authorities at the executive stage.
Amendment 7, Article 5 a (new) – partly accepted
There is a reference to those two instruments in a recital, which is sufficient.
Amendment 8, Article 6(2) – not accepted (See position of the Commission to amendment 4)
Amendment 9, Article 8(1) (point f a) new – not accepted
The question of whether this obligation should be facultative or mandatory was discussed in Council. As no agreement could be reached, it was decided to make this obligation facultative.
Amendment 10, Article 8(2) (point c) – not accepted (See position of COM to amendment 9)
Amendment 11, Article 9(1) - accepted
Amendment 12, Article 13(2) – not accepted
The Commission thinks that the amendment is already covered by Article 13(1), in particular its last sentence, seen in the light of Article 13(2).
Amendment 13, Article 14(1) – accepted
The Commission agrees with the resolution that there should be no verification of double criminality at all in this instrument. A lack of double criminality could mean that the person would remain in custody, which is not in line with the underlying principles of the framework decision at least as Commission understands it. However, it was not possible to reach an agreement abolishing the double criminality check. There is now even the possibility of making a special declaration in relation to the list of offences where the double criminality check normally does not take place (Article 14(1) = Article 2(2) of the Framework Decision on the European arrest warrant) in accordance with the requirements of Article 14(4). Such a declaration will reduce an earlier achievement towards better mutual confidence. The Commission is therefore of the opinion that this provision (14(4)) is a step in the wrong direction and remind that the following joint declaration by the Council and by the Commission will be inserted in the minutes of the Council meeting at which the Framework Decision will finally be adopted: "The Council and the Commission declare that Article 14(4) does not constitute a precedent for future instruments on judicial cooperation in criminal matters within the European Union."
Amendment 14, Article 14(2) – accepted (See position to amendment 13)
Amendment 15, Article 14(3) – accepted (See position to amendment 13)
Amendment 16, Article 14(4) – accepted (See position to amendment 13)
Amendment 17, Article 15(1)(d) – accepted (See position to amendment 13)
Amendment 18, Article 21(1) – not accepted
Article 21(1) will also be applicable in the case where the person is requested to stand trial in the issuing State after the supervision measure strictly speaking has expired and does not voluntarily return; it is not limited to "breaches" of the supervision measures enumerated in Article 8 in the strict meaning of the word.
Amendment 19, Article 21(3) - accepted
The Commission agrees with the resolution that the scope should be as wide as possible. It is particularly important that less serious offences are included. It would be strange if persons suspected of having committed more serious offences were better treated than those suspected of less serious offences. However, it was not possible to come to an agreement in Council in line with the preferences of the Commission on this point.
Amendment 20, Article 21(4) – accepted (See position to amendment 19)
Amendment 21, Annex I – certificate - box (f) – point 2 – accepted (See position to amendment 13)
Amendment 22, Annex I – certificate - box (f) – point 3 – accepted (See position to amendment 13)
Amendment 23, Annex I – certificate - box (g) paragraph 3 - Subparagraph 1 – Indent 3 a (new) not accepted (See position amendment 9)
Amendment 24, Annex I – certificate - box (g) paragraph 3 - Subparagraph 2 – Indent 3 – not accepted (See position to amendment 9).
9.
Outlook for amendment of the proposal: The Commission does not intend to make an amended proposal. The Commission is, in general, satisfied with the outcome of the Council discussions, except as regards the possibility to check double criminality, which constitutes a step backwards in the area of cooperation in criminal matters between Member States. However, the compromise reached in Council has led to a text that constitutes a first important step in order to reinforce the right to liberty and the presumption of innocence in the European Union. It will make it possible to avoid pre-trial detention in a number of cases and will contribute to reducing prison overpopulation.
10.
Outlook for adoption of the proposal: The Council is expected to adopt the proposal in June 2009.

