Follow-up to the European Parliament resolution on the protection of the Communities' financial interests and the fight against fraud – Annual report 2007, adopted by the Commission on 14 July 2009
1.
Rapporteur: Antonio DE BLASIO (EPP-ED/HU)

2.
EP reference number: A6-0180/2009 / P6-TA-PROV(2009)0315
3.
Date of adoption of the resolution: 24 April 2009
4.
Subject: The resolution is the European Parliament’s annual own initiative report on the protection of the financial interests of the Communities and the fight against fraud. It draws on the Commission’s annual report on the fight against fraud for 2007
, the OLAF annual activity report for 2007
, the Activity Report of the OLAF Supervisory Committee for the period from June 2007 to May 2008
 and the annual report of the Court of Auditors (ECA) for 2007
. It also refers back to the previous year’s resolution on protection of financial interests of the Communities and the fight against fraud.

5.
Competent Parliamentary Committee: Committee on Budgetary Control (CONT)

6.
Brief analysis / assessment of the resolution and requests made in it: The resolution focuses very much on the Member States’ efforts in combating irregularities and asks for a high number of follow up actions. It is divided into 12 sections to which responses are given in part 7 of this fiche.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
(i) Amount of irregularities notified (paragraphs 1 to 4)
(a) Direct expenditure: It is intended to further develop the information provided on direct expenditure in the Article 280 report.
(b) “Suspected fraud”: It is not necessarily the case that the definition of "suspected fraud" causes problems. Rather Member States are only slowly adapting their internal communication circuits to gather this information from the bodies that can provide it. It should be recalled that the sectoral regulations in the fields of the Structural and Cohesion Funds and agriculture have been updated respectively in 2005 (SF, CF) and 2006 (agriculture) to include the definition of both an irregularity and a suspected fraud.
(ii) General considerations (paragraphs 5 to 7)
(a) Reporting obligations: Member States are reminded of their reporting obligations on a regular basis during meetings of the COCOLAF (the Commission’s Advisory Committee for the Coordination of Fraud Prevention), the "irregularities and mutual assistance – agricultural products" (1848-meeting) group, the Working Group Article 280 as well as since 2007 at the Annual Coordination meetings with Member States’ and Commission auditors in the area of Structural Actions (including Pre-accession assistance).

(b) Harmonisation of methods of collection of information: In 2008, a new reporting system and module were introduced to report irregularities in the agricultural sector. The new reporting system and module made the reporting of irregularities easier and harmonised the collection of information. All Member States (EU-27) are using the new reporting module.
(c) National management declarations: The Commission encourages Member States to follow the good examples set by the Netherlands, the UK, Denmark and Sweden as regards the provision of voluntary national declarations. The Commission is ready to provide an incentive to Member States that make the effort to issue a national declaration which it can rely on by adjusting its own audit work in that Member State. The Commission is not intending to re-launch a proposal on national declarations as such a change to the Financial Regulation does not find the required unanimity in the Council. However, it will focus attention on reinforcing the assurance value of the annual summaries required under Article 53b of the Financial Regulation and further encouraging Member States to take the initiative to issue a national declaration.
(iii) Own resources (paragraphs 8 to 15)
(a) Mutual administrative assistance regulation for the protection of the financial interests of the Community against fraud and any other illegal activities: The Commission welcomes the EP’s support for its proposal which is currently awaiting a reaction from the Council.
(b) VAT: The Commission is pleased that the Parliament continues to insist on an improved cooperation not only between the Member States but also between the Commission and the Member States in the fight against VAT fraud. The Commission will shortly present a proposal for a recast of Regulation 1798/2003 on administrative cooperation in the field of VAT which will improve significantly the framework and tools of administrative cooperation between Member States. This recast will notably provide a legal base for the setting up of an operational structure (Eurofisc) where Member States would, with the support of the Commission, fight VAT fraud together. It should allow a very fast exchange of targeted information between all Member States and the setting up of common risk and strategic analysis. This will enable Member States to react in better time to stop fraud, catch fraudsters and prevent the appearance of new types of fraud.

(iv) Agricultural expenditure (paragraphs 16 to 22)
(a) National control systems: The Commission supervises the national control systems through the clearance of accounts procedures. These include the application of the 50/50 rule after 4 or 8 years. Furthermore, the clearance procedures put pressure on Member States to continue improving their control systems, thereby reducing the risk of irregularities committed by beneficiaries. The Commission does not intend to carry out a separate evaluation.
(b) IACS: Greece has now complied with its action plan and has created a new, operational Land Parcel Identification System. The new system will be used by the Greek authorities for the first time during the 2009 claims procedure. The Commission will continue to closely monitor the IACS procedure in Greece. Also, the ongoing conformity clearance procedures covering the financial risks resulting from deficiencies for the years 2006-2008 will continue. For the future, the Commission confirms that it will apply appropriate measures proportionate to the eventual weaknesses. The Commission welcomes the Parliament’s positive comments on the IACS system. It would point out that, under the provisions of the IACS rules, Member States are already required to increase their controls if they detect a large number of irregularities.
(c) Reporting compliance: The low compliance rate for Sweden concerning timely reporting is caused by a backlog which has now been cleared following the establishment of a new team.

(d) Rural development: A separate section on irregularities in rural development will again be included in this year’s annual Article 280 report in the statistical annex.

(v) Structural actions (paragraphs 23 to 37)
(a) Commission Action Plan: The Action Plan to strengthen the Commission's supervisory role under shared management of structural actions was adopted on 19 February 2008 (COM(2008)97) and regular reports on its progress have been made to the European Parliament, the Council and the Court of Auditors. The final progress report of February 2009 (COM(2009)42) underlines that, as of 31 December 2008, 28 out of 37 actions had been completed and sets out the remaining actions which will be completed in 2009. In early 2010 the Commission will draw up a report on the further actions carried out in 2009 and on the first impact of all the actions.
(b) Implementation of Action Plan: The Commission has shown by adopting this Communication its strong political commitment to bring about improvements to reduce the error level and to apply suspension of payments and financial corrections to show that the structural actions budget is being managed rigorously. The Commission provided the European Parliament with technical quarterly reports on the implementation of the action plan throughout 2008 and the Commission adopted a progress report in November 2008 (SEC(2008)2756) and, as already mentioned, a final progress report on 3 February 2009.
(c) Fraud prevention strategy: The concerned Commission services adopted in December 2008 a joint fraud prevention strategy for ERDF, ESF and the Cohesion Fund for 2008-2009
, which will assist the Member States in preventing irregularities and transferring necessary expertise to the competent national and regional authorities This strategy, apart from the fraud awareness raising actions to be implemented by the Commission in the Member States (e.g. fraud awareness seminars for the Member States, annual bilateral control coordination meetings) provides for various support fraud prevention actions for Member States to be completed by the Commission services concerned who, furthermore, in February 2009, established an "Information note on fraud indicators for ERDF, ESF and CH"
 containing an inventory of fraud indicators that may help Member States to detect fraud e.g. in the framework of audits on operations. This note was transmitted to the Member States' Managing Authorities and Audit Authorities.

(d) Control costs, simplification and guidance: The Commission is studying the costs and benefits of controls and the further scope for reducing errors by simplifying the rules and conditions of EU support. In 2007/8 it carried out a survey on the costs of controls for the European Regional Development Fund for the 2000-06 programming period both in the Member States and the Commission. A survey was also made of control costs for the European Agricultural Fund for Rural Development. The results have been used in the communication "Towards a common understanding of the concept of tolerable risk of error" (COM(2008)866 final), which explores the question of how to determine, from data on the cost of controls and the benefits in terms of error reduction, the cost effective level of control, taking account of control costs, the level of undetected errors these imply and whether such a level can be tolerated. Following discussions with the Council and the European Parliament, the Commission will work progressively to extend its information on control costs for all policies (including for the Structural Funds to the 2007-13 programme period, to be presented on the basis of 2010 data).

In the context of simplification, the results of a wide-ranging survey on first-level checks by management bodies in the field of European Regional Development Fund (ERDF), which was published in the Article 280 report for 2007 (COM(2008)475, p. 20. and SEC(2008)2300 and 2301) are relevant. This confirmed that Member States consider complex and unclear rules as one of the principal causes of high error rates in the Cohesion Policy area.

At the end of 2008, the Commission proposed simplification of certain provisions of the Council Regulation, in the context of the recovery package which was adopted by the Council on 5 May 2009. They include provisions allowing indirect costs to be declared on the basis of a flat rate and operational costs on the basis of lump sums and flat rates based on standard scales of unit costs. The Commission has worked with Member States to identify further simplifications with the aim of adopting additional amendments to the Regulation before the end of 2009. The Commission is also making a substantial investment to provide guidance and training. For example, in June 2009 it is holding a training seminar for representatives from national authorities who will then be responsible for disseminating the information received through training actions in their Member State.

(e) Publication of list of beneficiaries: The Commission stresses that, as regards the ESF, this database is complete since all Member States publish a list of beneficiaries according to the European legislation in force.
(f) Reporting compliance: The Commission welcomes the support of the Parliament in underlining the need for Member States to adopt a more disciplined approach to their reporting obligations. OLAF is putting in place all possible means to ensure a smooth, quick and effective implementation of the new web-based reporting system and is, at the moment, training Member States’ representatives to use it. OLAF is confident that following the introduction of the IMS (foreseen at present for the end of the first half of 2009) and a transitional adaptation period (always necessary in these situations), the situation will considerably improve. In the light of these considerable efforts to improve matters, it is not considered appropriate at this stage to launch infringement proceedings.
(vi) Pre-accession funds (paragraphs 38 to 42)
(a) Romania and Bulgaria: The Commission supports the call of the Parliament for Romania and Bulgaria to take urgent action to implement the specific follow-up measures proposed in the Commission's reports on the Cooperation and Verification Mechanism and in the separate report on the management of EU funds in Bulgaria. Furthermore, for 11 months the Commission also in 2008/9 suspended payments to ex-ISPA road transport projects in Bulgaria which were the subject of fraud investigations. The suspension was lifted in May 2009 after the Bulgarian authorities had taken the necessary corrective measures.
(b) Reporting: It is correct to say that Romania and Bulgaria have the highest number of inconsistencies in their irregularity reports. As regards Romania, it is worth recalling that the Romanian AFCOS (Departamentul de lupta antifrauda, DLAF) regularly forwards to OLAF its final reports. OLAF is dependent on incoming information on irregularities notified by the 12 Member States concerned. The lack of notifications simply means that OLAF has not received any information on serious suspicions of fraud in the ISPA sector. There might be good reasons why Cyprus and Lithuania did not report anything as they may have transferred these programmes to the Cohesion Funds. Member States and Candidate Countries benefiting from pre-accession assistance have also been reminded of their reporting obligations by means of formal letters and they receive feedback on the information submitted on a quarterly basis.
(vii) Direct expenditure (paragraphs 43 to 45)
(a) External aid: The Commission is paying increased attention to the external aid sector, which is also reflected in the increased figures for casework in that area. A better risk assessment is needed in this field and an intelligence project on the subject was completed, which included a number of recommendations concerning awareness raising for indicators pointing to the existence of fraud schemes detrimental to the Community’s financial interests. It also highlighted the need to enhance information sharing between the Commission and national and international partners involved in the funding of external assistance projects in order to prevent the occurrence of ‘Double Funding’. OLAF together with the Joint Research Centre (JRC) and AIDCO have strengthened their cooperation with third countries and international organisations, in particular with the UN family, to implement a pilot project, Transparent Aid (TR-AID), allowing for the sharing of information on external assistance projects funded by the Community, Member States and international organisations.
(b) Proposal to submit audits to ECA and IAS: The Commission cannot accede to the request to send systematically all audits to the ECA and the IAS as this would not be in conformity with the Financial Regulation (FR) which specifies the conditions under which the Commission can entrust the management and implementation of projects to international organisations through joint management. The Commission must check that the key financial procedures (including internal control and external audit) of each international organisation comply with international standards, and the FR provides for the internal organisation then to apply these procedures. Moreover, the terms of the standard contribution agreement (SCA) applicable to contracts signed between the Commission and these organisations already provide for the Commission to receive a copy of the audited financial statements of the organisation as well as for access to project documents to be given to the ECA and OLAF.
For the UN, external audit reports issued by the UN Board of Auditors, which certify a given UN organisation's accounts for a given biennium, are public documents. Concerning internal audit reports, practice varies between agencies; for the Commission's biggest partner, the United Nations Development Programme (UNDP), internal audit reports are internal documents, but the Commission's verification teams may request a summary of such reports and, where confidentiality considerations allow, the Commission has received the information requested.
(viii) Recoveries (paragraphs 46 to 50)
(a) Publication of list of beneficiaries: The Commission stresses that as regards the ESF, this database is complete since all Member States publish a list of beneficiaries according to the European legislation in force.
(b) New central exclusion database: Setting up the new central exclusion database raises complex technical and legal issues, which explains why the database is not yet operational. An evaluation report will prove useful only once the database has been fully operational for some time and hence later than the beginning of 2010.
(c) Quarterly reports: On recoveries, the Commission already gave a commitment in the last discharge procedure to provide quarterly reports to Parliament on corrections and recoveries following Commission or ECA audit activity and OLAF enquiries. This commitment has been confirmed by the previously mentioned Action Plan to strengthen the Commission’s supervisory role under shared management of structural actions, which led to an increase in financial corrections in 2008, for the ERDF, ESF and Cohesion Fund. 1.6 billion euro of financial corrections were made either by the Commission or further to its requests to the Member States in 2008 in comparison with 288 million euro in 2007.

A report is also transmitted by the Commission to the Parliament on an annual basis on corrections made by the Member States themselves, following their own control and audit activity reported to the Commission, in accordance with the existing regulatory framework for 2000-2006: Article 8 of Commission Regulation 438/2001 (pending recoveries) and Article 2(3) of Regulation 448/2001 (withdrawals), as amended by Regulation 1978/2006); for 2007-2013, Articles 28 to 30 of Regulation 1828/2006.
(d) Member States’ annual reports: The figures referred to in the paragraph above (i.e. pending recoveries and withdrawals for structural actions reported by the Member States) are also published in the yearly accounts of the Commission, the Annual Report on the Implementation of the Structural Funds and the quarterly reports by DG Budget which are also sent to the Parliament.
(e) Recoveries in the area of the Structural Funds and (f) Prevention of irregularities and corrective actions of the Commission: The new regulatory framework applicable to Structural Funds for the implementation period 2007-2013 (Reg. 1083/2006) clearly sets out the responsibilities of the Member States in the implementation of the operational programmes and the conformity of management and control systems. It conditions the first intermediate payment to the Member States to the notification and approval by the Commission of a compliance assessment of management and control systems (art. 71). In addition to the clarification provided on the procedures granting the possibility for the Commission to suspend payments (art. 92) and to make financial corrections (art. 99), the new general regulation on structural funds also provides for the possibility for the authorising officer of the Commission to immediately interrupt payments for 6 months when facing evidence of significant deficiencies in systems or information on suspected serious irregularities (art. 91).

(g) Recoveries in the area of agriculture: In the agricultural expenditure area (shared management), the Member States are obliged to take measures to recover funds from beneficiaries. The Commission applies a presumption that, where either recovery proceedings have not been terminated by Member States in 4 years for administrative proceedings or 8 years for judicial proceedings, the Commission can recover from the Member States the amounts concerned.
(ix) OLAF’s relationship with Europol and Eurojust (paragraphs 51 to 53)
(a) Europol: Council Decision of 6 April 2009 published in OJ 15.5.2009 established Europol as an Agency and in Article 22(1)(b) of the decision it foresees easier exchange of information with OLAF on a similar basis as with Eurojust. The first positive movement in this direction is illustrated by the cooperation between Europol, Eurojust and OLAF in a concrete case mentioned below.

(b) Eurojust: For the record OLAF and Eurojust concluded on 24 September 2008 a practical agreement on arrangements for cooperation aimed at improved co-ordination and co-operation in the fight against fraud, corruption or any other criminal offence affecting the European Community's financial interests. This further enhances their co-operation and collaboration, in accordance with their respective competences and tasks, to make the fight against fraud, corruption and any other criminal offence or illegal activity adversely affecting the European Communities’ financial interests as efficient as possible. The practical agreement governs both modalities for closer and increased cooperation and provisions for the exchange of general and personal data. Following the Draft Council Conclusions adopted on 15 May 2009 on the seventh Eurojust Annual Report for the year 2008, Eurojust should increase the number of and focus more on multilateral complex cases. OLAF transmitted information about a complex case involving several European countries in October 2008 to Eurojust. Following this, Eurojust organised several coordination meetings together with Europol, OLAF and the Member States and a further meeting is planned. OLAF transmitted in 2008 5 cases in total to Eurojust.
(x) OLAF’s cooperation with Member States (paragraphs 54 to 68)

(a) Amendment of Regulation 1073/1999: The Commission is reflecting on how best to take forward amendment of Regulation 1073/1999, so as to deleiver its objectives regarding improvements in the regulatory regime applicable to OLAF and to reflect the matters raised by the Parliament in its resolution on 1st reading [and in Council working group discussions].
(b) OLAF findings: Regulation 1073/1999 assimilates the legal value of the OLAF findings to the national findings. Therefore there should not be a distinction between evidence collected by OLAF and the national authorities. OLAF's experience in this area has been positive. It should be borne in mind that OLAF reports do not replace the national investigations but rather facilitate them. It is at a later stage during the court proceedings that the evidence collected by OLAF and the national institutions is assessed.
(c) Informing Eurojust: There is at present no legal base authorising OLAF to inform Eurojust when information or final case reports are transmitted to judicial authorities. OLAF may transmit to members of Eurojust such information provided that their status is considered as that of judicial authorities for the purposes of Regulation 1073/1999. OLAF welcomes any initiative which allows it to inform Eurojust in line with the respective responsibilities of the two bodies to facilitate the achievement of their common goals. An example of cooperation in a concrete case between not only Eurojust and OLAF but also Europol is mentioned above under the heading “Eurojust”.

(d) AFCOS: AFCOS are viewed as important instruments to assist in the fight against fraud, particularly in Candidate countries and in those countries which have newly acceded to the Union. It has always been understood that the AFCOS should have operational independence, which is enshrined in national law. This is certainly the approach that is now being emphasised in the case of the three current Candidate countries, Croatia, Turkey and fYRoM. Furthermore, the AFCOS role in reporting irregularities is not their primary function, which is to facilitate OLAF investigations and to ensure effective cooperation, communication and coordination on fraud against the EU budget by the national administrations. The Commission is ready to have a dialogue with the relevant committee of the Parliament on the AFCOS.
(e) OLAF manual: A copy of the updated OLAF manual will be forwarded to CONT once it becomes available.

(f) Analysis of Member States’ structures in combating irregularities: The requested analysis will be included in the Commission’s 2008 report on the fight against fraud.
(g) Council Regulation 2185/96 concerning on the spot checks and inspections: Should it appear in the analysis undertaken that the practices of some Member States are not in compliance with the specific provisions of the Regulation, the Commission will consider the appropriate measures to be taken, including infringement procedures.

(h) Admissibility of evidence provided by OLAF: The principle under EC law is that, in so far as the Member States are competent, they follow their own procedural rules.
(i) Follow up of OLAF investigations: At present Member States are not obliged to provide such a follow up although in many cases they do so. The resolution on the amendment of regulation 1073/1999 adopted by the Parliament in first reading under the co-decision procedure includes a provision which would oblige Member States to report systematically on the follow up given to OLAF investigations. Improving judicial follow up is an important objective for OLAF. In this respect, the Commission believes that a more efficient way to achieve good results is by encouraging a continuous cooperation between OLAF and the national authorities, rather than imposing regular reports. That is why OLAF's judicial and legal advice unit was given extra staff to cover better the national judicial systems of the different Member States. OLAF is in regular and close cooperation with the authorities of the Member States and aims to build further on its Europe wide network of specialised magistrates to design practical means to improve information exchange and identify best practice.

In addition, the second protocol to the Convention on protection of financial interests which has been ratified by most Member States entered into force on 19 May this year. It includes provisions which specifically provide for cooperation between the Commission and the judicial authorities of the Member States in the protection of the Community’s financial interests.

(j) Cooperation between national audit and prosecution bodies and OLAF: Standing arrangements already exist for cooperation between the ECA and OLAF on access by the latter to audit information. This enables the ECA to transmit any suspicions of fraud or irregularity they may discover in the course of their audits to OLAF. OLAF cooperates with national audit authorities when requested to do so. OLAF works in close and regular cooperation through its unit for judicial and legal advice with the national judicial authorities.

(k) Reporting compliance: As the report acknowledges, a new web based reporting system will be introduced in the 1st half of 2009. It is called the IMS (Irregularity Management System) and the Commission is confident that it will bring about improvements in reporting by Member States. Member States have a very positive approach towards the new system. Training in the use of the new system has been given by OLAF to the practitioners at national level.
(xi) Tobacco - Agreement with Philip Morris (paragraphs 69 to 70)
(a) Follow up to the resolution of 11 October 2007 regarding the implications of the agreement between the Community, Member States and Philip Morris on intensifying the fight against fraud and cigarette smuggling: As already announced by the Commission in the discussions in the EP plenary leading to the adoption of the Resolution, it will prepare in 2010 a report on the progress made in implementing the recommendations of Parliament's Committee of Inquiry into the Community Transit System and related issues such as risk analysis, physical controls and alignment on fraud related databases. This is due to the fact that in mid 2009 a number of customs provisions concerning security declarations as well as the transit procedure will enter into force and experience with these is needed before such a report could be produced. As to the part of the Resolution of 11 October 2007 regarding the Philip Morris Agreement, the Commission will shortly transmit a report as requested by the Parliament. The Commission takes note of the proposal to set up a tripartite working group. Regarding a number of the comments on the use of PMI and Japan Tobacco funds, the Commission stresses that:

(i) the money paid under the agreements cannot be considered as fines;

(ii) it has never been alleged that the companies violated EU competition rules;
(iii) it has always been maintained that the money paid under the agreements is not compensation for past acts;

(iv) the money paid may be used in the Community's/Member States' fight against fraud; it never intended to use it for different purposes.

(xii) Organised crime (paragraphs 71 to 74)

(a) Implementation of Council Decision 2007/845/JHA: 13 Member States have notified the Commission of the designations concerning their national Asset Recovery Offices (AROs)
, 8 have a national ARO in place already but have not yet notified this.
(b) Request for a report on methods used by organised crime: The Commission is not in a position to give information on this subject beyond what it has already made available to the Parliament by way of its contribution to the Europol OCTA (Organised Crime Threat Assessment).

(c) Ratification of the Convention on the protection of financial interests and its protocols: The Commission agrees that those Member States who have not yet done so should swiftly ratify the Convention and its protocols.
--------------
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� Austria (Bundeskriminalamt - Referat"Vermögensabhöpfung"), Belgium (Organe Central pour la Saisie et la Confiscation - Central Office for Seizure and Confiscation – COSC), Cyprus (Unit for Combating Money Laundering - MOKAS-FIU Cyprus), the Czech Republic (Unit Combating Corruption and Financial Crimes - UOKFK), Denmark (Danish Prosecutor Office for Serious Economic crime -Statsadvokaten for Særlig Økonomisk Kriminalitet), Hungary (National Investigation Office - Nemzeti Nyomozó Iroda), Ireland (Criminal Assets Bureau), Latvia (the Economic Police Department of the Central Criminal Police Department of the State Police), The Netherlands (Bureau Ontnemingswetgeving Openbaar Ministerie - BOOM), Poland (Assets Recovery Unit, Criminal Bureau, General Headquarters of Police), Slovakia (the Financial Intelligence Unit of the Bureau of Combating Organised Crime of the Presidium of Police Force), Sweden (two AROs, the National Police Board and the National Economic Crimes Bureau), The United Kingdom (two AROs, the Serious Organised Crime Agency (SOCA) for England, Wales and Northern Ireland and the Scottish Crime and Drug Enforcement Agency (SCDEA) for Scotland).
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