Follow-up to the European Parliament resolution on the Special Report from the European Ombudsman, following his draft recommendation to the European Commission in complaint 185/2005/ELB, adopted by the Commission on 14 July 2009
1.
Rapporteur: Miguel Angel MARTÍNEZ MARTÍNEZ (PSE/ES)

2.
EP reference number: A6-0201/2009 / P6-TA_PROV(2009)0340

3.
Date of adoption of the resolution: 5 May 2009

4.
Subject:
Endorsing the critical remarks of the European Ombudsman and his recommendation to the Commission that it continue to hire auxiliary conference interpreters (ACIs) beyond the date set in the CEOS for the termination of service (65 years of age).

5.
Competent Parliamentary Committee: Committee on Petitions (PETT)

6.
Brief analysis / assessment of the decision and Parliament's requests:
Although Parliament endorses the critical remarks of the European Ombudsman and his recommendation concerning the Commission's policy on hiring ACIs over 65 years of age and calls on the Commission to change its current policy of not recruiting such staff, it does not, however, consider that compensation is warranted in the circumstances of the case at the origin of complaint 185/2005/ELB; it further considers that the changes requested impose no obligation as regards recruitment, but would bring the Commission's rules into line with a general principle of EU law.

a. Parliament considers that a change in the Commission's current recruitment policy would enhance its ability to cope with the shortage of interpreters in some languages and thus to secure the best possible service.

b. Parliament calls on the Commission to work together with it in reviewing the rules applicable to hiring ACIs and other staff, so as to ensure that discrimination of any kind is avoided. Parliament notes that, after receiving a similar draft recommendation from the Ombudsman, it changed its practice as regards the hiring of ACIs immediately and interpreted the applicable rules in a manner that does not lead to discrimination.

7.
Response to these requests and outlook regarding the action that the Commission has taken or intends to take:

a. Contracts between the Commission and the interpreters that it hires under the Agreement of 28 July 1999 between the European Institutions and the International Association of Conference Interpreters (AIIC) are drawn up in accordance with Article 90 of Title IV, 'Contract Staff', of the 'Conditions of Employment of Other Servants' (CEOS) of 1 May 2004. This clause entitles ACIs to the same or very similar treatment in many respects, e.g. in matters of taxation, to that enjoyed by officials of the Institutions.

In line with Article 90, in matters where no specific provisions exist in the Agreement with the AIIC of 28 July 1999 – as is the case with the age limit – the Commission has applied the CEOS provisions mutatis mutandis. Title IV of the CEOS, which includes the above Article 90, provides for employment to cease on the last day of the month in which the person reaches the age of 65 (Articles 119 and 47 CEOS).

The age limit of 65 is a general rule in the Staff Regulations which is applied without exception, in the context of the CEOS, to all temporary, contract and auxiliary staff and to parliamentary assistants. According to the Commission's legal assessment of the case, no departure from the rule is possible without an amendment to the CEOS.

More generally, the Legal Service has confirmed that the legality of a compulsory retirement rule at age 65 has been upheld by the Court where justified by a general employment policy aim (C-411/05).

Finally, Article 15 of the Agreement of 28 July 1999, which governs the hiring of ACIs by the Institutions, states that for each day worked, an old age and life provident contribution equivalent to 24.75% of the daily fee shall be paid into a private pension scheme of the ACI's choosing.

In the light of the above, the Commission does not believe that the recruitment of ACIs as currently practised contradicts the fundamental principles of EU law.

b. There is no evidence in the data currently available to the Commission's Directorate-General for Interpretation – which also provides conference interpreting services for the Council, the Economic and Social Committee, the Committee of the Regions and the European Bank, as well as for many EU agencies and Presidencies, amounting to the equivalent of 130 000 actual days of interpretation in 2008 – to suggest that a change in recruitment policy might alleviate, even temporarily, the shortage of interpreters in some languages.

c. The Commission has recently conducted a thorough and careful review of measures that might help to improve the recruitment conditions of ACIs and other categories of staff.

In addition to the new Staff Regulations and CEOS, which have been in place since 2004, the Agreement with the AIIC of 28 July 1999 underwent a major revision in 2006/2007, with the final version being signed by the Secretaries-General of the Institutions on 31 July 2008. The negotiations leading to the revision agreement between all the Institutions and the AIIC lasted more than a year and at no stage did any of the parties suggest the inclusion in the Agreement of specific measures on non-termination of the employment of ACIs.
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