Commission Communication on the action taken on opinions and resolutions adopted by Parliament at the April 2009 
I and II part-sessions
CO-DECISION PROCEDURE – First reading
European Parliament legislative resolution on the proposal for a directive of the European Parliament and of the Council on the application of patients' rights in cross-border healthcare
1.
Rapporteur: John BOWIS (EPP-ED/UK)
2.
EP reference number: A6–0233/2009 / P6-TA-PROV(2009)0286
3.
Date of adoption of the resolution: 23 April 2009
4.
Subject: Patients' rights in cross-border healthcare
5.
Inter-institutional reference number: 2008/0142(COD)
6.
Legal basis: Article 95 EC Treaty
7.
Competent Parliamentary Committee: Committee on the Environment, Public health and Food Safety (ENVI)
8.
Commission’s position:
The Commission accepts 45 amendments directly or in principle:
1, 2, 9, 14, 15, 19, 22, 23, 26, 27, 37, 39, 40, 41, 42, 44, 46, 47, 49, 50, 54, 56, 61, 62, 63, 64, 72, 74, 80, 81, 82, 84, 87, 88, 92, 93, 96, 97, 98, 99, 105, 112, 137, 149, 157

Most of these amendments clarify the proposal or add provisions which are in line with its objectives.
The Commission accepts 51 amendments partially or subject to rewriting:
4, 5, 6, 7, 10, 11, 12, 13, 16, 17, 18, 20, 21, 24, 25, 28, 29, 30, 31, 32, 38, 45, 48, 51, 58, 59, 60, 65, 66, 68, 69,70, 71, 73, 75, 76, 77, 79, 83, 91, 100, 101, 106, 109, 110, 115, 117, 128, 136, 143, 144

These suggested amendments need to be checked for correct legal drafting and for consistency with existing legislation.
The Commission rejects 28 amendments:
8, 33, 34, 35, 36, 52, 53, 55, 57, 78, 85, 86, 89, 90, 94, 95, 102, 103, 104, 107, 108, 113, 135, 138, 139, 140, 141, 145

Clarification of Commission position on amendments approved by the European Parliament in Plenary:
Exclusion of organ transplantation (amendments 8, 38)
The Commission cannot accept these amendments as this would amount to excluding organ transplantation from the application of Article 5 on quality and safety and chapter IV on cooperation. Moreover, organ transplantation as such is a medical service which cannot be excluded from the scope of application of the principle of freedom to provide services enshrined in the EC Treaty. However, the Commission will examine whether allocation of organs can be considered as falling outside the scope of the Directive, given that organs cannot be provided against remuneration. This will require further analysis from the Legal Service.
Definition of hospital care (amendment 75)
The Commission does not agree that the definition of hospital care should not be set at Community level as proposed, but left to Member States who would freely establish national lists. This is one of the cornerstones of the Directive, as it actually sets out the boundary of the prior authorisation system, i.e. the extent to which patients may receive cross-border healthcare without asking for prior authorisation. The national lists could be challenged against Community law if they excessively restrict patients' rights. However, the Commission will examine how to reconcile a system based on national lists with the objective of legal certainty. This could be done through set criteria that all would apply to establish national lists and the addition of a comitology procedure which would allow the Commission to organise a review of the national lists, in order to control their appropriateness and proportionality.
Prior notification (amendment 91)
In order to address concerns about up-front payment and difficulties in planning, Parliament proposed a voluntary system of 'prior notification' whereby patients shall receive a written confirmation of the maximum amount that will be paid directly to the hospital of treatment by the Member State of affiliation. The Commission can accept the principle but this would need some clarification in order to avoid the risk of creating a control mechanism over patients wishing to receive hospital care, and to differentiate this from the prior authorization systems, either under this Directive or under Regulation (EC) 1408/71.
Information on health professionals (amendments 60, 94, 100)
Parliament adopted amendments addressing the difficulty for a patient to obtain information on a health professional established in another Member State, once that patient is considering receiving healthcare from that professional. Three different types of solutions are suggested: information on registration or status of the health professional, information on disciplinary or criminal findings, and restricted access to competent authorities only. In this context, data protection and presumption of innocence are important rules and principles to be taken into account, and that is why these amendments are fully or partly unacceptable. Patients could receive information on the status of a particular health professional established in another Member State through the assistance of national contacts points, working in collaboration with the competent authorities. The information would allow the patient to know if that professional is allowed to practice, but would not include information on on-going investigations. This would represent a proportionate solution, which could be implemented in respect of data protection rules.
Clarification of relationship to Reg. 1408/71 (amendments 117, 128)
Parliament adopted an amendment which should clarify the relationship between the Directive and the Regulations (EC) 1408/71 and (EC) 883/04. This amendment is acceptable but needs to be complemented as it does not cover all aspects of the relationship between these legislative instruments.
Control of inflows of patients (amendment 59)
Parliament introduced in the body of the text the principle that healthcare providers are not obliged to accept planned treatment or to prioritize patients from other Member States to the detriment of other patients with similar health needs. In partly accepting the amendment, it is important to ensure full coherence between recital 12 and Article 5 of the Commission proposal.
Equal treatment (amendments 137-140)
These amendments make reference to anti-discrimination directives, notably Council Directives 2004/113/EC and 2000/78/EC, as well as Commission proposal COM(2008)0426. The Commission can accept in principle the inclusion of Directive 2004/113/EC, which sets the principle of equal treatment of men and women in the access to and supply of goods and services. By contrast, Dir. 2000/78/EC on equal treatment in employment and occupation lies outside the scope of the Directive on cross-border healthcare and is thus not acceptable. Equally, the Commission proposal (2008)0426 on equal treatment between persons irrespective of religion, belief, disability, age or sexual orientation has not yet been adopted and cannot be included from a technical point of view.
9.
Outlook for amendment of the proposal: In the light of the evolution of the proposed text during the co-decision process, the Commission will decide on whether or not a modified proposal will be prepared.
10.
Outlook for the adoption of the common position: In the Council, the Czech Presidency will go on with the negotiations.
