Commission Communication on the action taken on opinions and resolutions adopted by Parliament at the April 2009 I and II part-sessions
CONSULTATION PROCEDURE REQUIRING A SINGLE READING
European Parliament legislative resolution on the proposal for a Council Directive amending Directive 2003/48/EC on taxation of savings income in the form of interest payments
1.
Rapporteur: Benoît HAMON (PSE/FR)
2.
EP reference number: A6-0244/2009 / P6_TA-PROV(2009)0325
3.
Date of adoption of the resolution: 24 April 2009
4.
Subject: Proposal for a Council Directive amending Directive 2003/48/EC on taxation of savings income in the form of interest payments
5.
Inter-institutional reference number: 2008/0215(CNS)
6.
Legal basis: Article 94 of the EC Treaty
7.
Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)
8.
Commission’s position: The Commission can accept in principle some of the amendments adopted by Parliament.
Amendment 26 – Rejected
The Commission cannot accept this amendment because annexing to the Directive a list of the types of instruments concerned does not seem workable (new products can be put on the market every day).
Amendment 1 – Rejected
The Commission is pursuing its exploratory talks with the financial centres mentioned in the amendment, whose attitude seems to be changing in a positive manner in the last few weeks.  Nevertheless the Commission cannot accept this amendment because it does not seem appropriate to refer to a specific legal form for the application of equivalent measures.
Amendment 2 – Accepted in principle
The Commission will take on board the spirit of this amendment to the recitals in Council discussions without formally amending its proposal.
Amendment 3 – Accepted in principle
The Commission will take on board the spirit of this amendment to the recitals in Council discussions without formally amending its proposal.
Amendment 4 – Rejected
The Commission cannot accept this amendment, as it is not advisable to go back to a coexistence model, which is not in line with the ultimate aim of the Directive as adopted in 2003.
Amendment 5 – Accepted in principle
The Commission will take on board the spirit of this amendment to the recitals in Council discussions without formally amending its proposal.
Amendment 6 – Accepted in principle
The Commission will take on board the spirit of this amendment to the Recitals in Council discussions without formally amending its proposal and without pre-empting in any way the legal form by which the objective can be attained.
Amendment 7 – Rejected
The Commission cannot accept this amendment, as it is not advisable to go back to a coexistence model, which is not in line with the ultimate aim of the Directive as adopted in 2003.
Amendment 8 – Rejected
The Commission cannot accept this amendment, as paying agents are themselves economic operators and the kind of cooperation requested of economic operators which are not paying agents is very limited and well defined in the amending proposal (article 4, 2° last sub-paragraph is made clearer as regards obligations of economic operators paying interest to paying agents upon receipt).
Amendment 9 – Rejected
The Commission cannot accept this amendment, as the Commission's proposal is clearer and deeming provisions do not provide legal clarity to paying agents, when they are not linked to specific circumstances.
Amendment 10 – Accepted in principle
The Commission welcomes any drafting suggestion aimed at limiting the administrative burden whilst preserving the effectiveness of the provision. It wasn’t actually the Commission's intention to oblige paying agents to collect immediately the Tax Identification Number from all existing customers who have it, but rather to include it in the database on any updating of the information on the customer.
Amendment 11 – Accepted in principle
The Commission welcomes any drafting suggestion aimed at limiting the administrative burden whilst preserving the effectiveness of the provision. The clarity of the amendments suggested to the second sentence is nevertheless questionable.
Amendment 12 – Accepted in principle
The Commission will take on board the spirit of this amendment in Council discussions without formally amending its proposal.
Amendment 13 – Accepted in principle
The Commission will take on board the spirit of this amendment in Council discussions without formally amending its proposal.
Amendment 14 – Rejected
The Commission cannot accept this amendment, as maintaining article 4(3) has a sense for those situations, not always covered before, where it is objectively difficult for the entity or arrangement to identify the beneficial owners when it receives an interest payment.
Amendment 27 – Rejected
The Commission cannot accept this amendment, as annexing to the Directive a list of the types of instruments concerned does not seem workable (new products can be put on the market every day).
Amendment 15 – Rejected
The Commission cannot accept this amendment as maintaining Article 4(3) has a sense for those situations, not always covered before, where it is objectively difficult for the entity or arrangement to identify the beneficial owners when it receives an interest payment.
Amendment 16 – Rejected
The Commission cannot accept this amendment, as maintaining article 4(3) has a sense for those situations, not always covered before, where it is objectively difficult for the entity or arrangement to identify the beneficial owners when it receives an interest payment.
Amendment 35 – Rejected
The Commission cannot accept this amendment as, as regards life insurance products, the suggestion of the Commission is to extend the scope of the Directive only to benefits actually paid from those life insurance contracts which have characteristics allowing them to be marketed as substitute products to undertakings for collective investment.  The objective is to put on an equal footing those retail financial products which are substitutes for each other.
From a technical point of view:
· Member States will have to express their views about the appropriateness of the 10% threshold proposed by Parliament;
· the Commission considers that adding the word initial to the word capital would unduly restrict the coverage of the provisions and leave the door open to abuses. The initial capital insured can be much lower than the final amount at the moment when the benefit is paid, so establishing a ceiling only in relation to the initial amount would make the provision ineffective;
· the ceiling of 40% is already taken into account for the underlying investment funds (point 6 (1) (d)), so repeating it for insurance would extend the coverage of the latter beyond what is appropriate to ensure an equitable treatment of equivalent products;
Amendment 36 – Rejected
The Commission cannot accept this amendment, as the general definition in 6 (1) (aa) already covers income from structured products equivalent to debt-claims, regardless of their legal form. Parliament's suggestion would unduly restrict the scope to structured products represented by bonds, which are in principle already covered by the current Directive.
Amendment 37 – Rejected
The Commission cannot accept this amendment, as the Savings Directive is not the appropriate instrument to cover dividends.
Amendment 18 – Rejected
The Commission cannot accept this amendment, as the Commission warns about possible abuses related to a creation of a "stock" of products not covered by the Directive, to be sold once the Directive is made applicable (the actual dates for grandfathering of newly covered financial products will be decided by the Council).
Amendment 19 – Rejected
The Commission cannot accept this amendment, as the Commission warns about possible abuses related to a creation of a "stock" of products not covered by the Directive to be sold once the Directive is made applicable. This is particularly true for insurance contracts, where the investors could be tempted to sign contracts where the actual contributions would be paid much later (the actual dates for grandfathering of newly covered financial products will be decided by the Council).
Amendment 20 – Rejected
The Commission has not a negative attitude towards this amendment but considers that fixing a date for the end of transitional period is premature at this stage, taking into account the very recent developments in policy on the part of the jurisdictions with whom the Community has concluded agreements and the need to evaluate when and how those commitments can be implemented. The Commission intends to take forward this issue in parallel as quickly as possible.
Amendment 21 – Accepted in principle
The Commission will take on board the spirit of this amendment to the recitals in Council discussions without formally amending its proposal.
Amendment 22 –Accepted in principle
The Commission could only envisage the proposed study under certain conditions and in particular taking into account the following:
· the target date for the production of the study (31st of December 2010) does not seem realistic, unless Member States commit themselves to make available to the Commission, already from this year onwards, the statistical elements whose transmission is intended to be optional for them under Annex V of the Commission proposal for a Directive (Member States are not committed to transmit these optional statistics under the Council conclusion of 26 May 2008);
· in its current form the Savings Taxation Directive may not be the most suitable framework for improving cooperation between tax authorities for those items of income whose tax treatment varies considerably between Member States. The Commission will in any case take on board the spirit of this amendment in Council discussions without formally amending its proposal.
Amendment 23 – Accepted in principle
The Commission does not think this amendment is necessary, because its content is implicit in article 18(a), 5 of Commission's proposal.
Amendment 24 – Rejected
The Commission cannot accept this amendment as the suggestion to extend the mechanism to a number of structures independently from an ex-ante appreciation of the specific tax treatment of these structures in the specific jurisdictions concerned could be more burdensome for EU paying agents and that it would have certainly to be carefully assessed by the Council in the light of the principle of proportionality, particularly in relation with the freedom of capital movements.
The Article 18b Committee has no independent authority and no competence to entertain requests from other parties or indeed to make a decision other than on request of the Commission.
Amendment 25 – Rejected
The Commission cannot accept this amendment because:
-
The additions made for the UK (and Gibraltar) are not in line with the suggested coverage of the paying agent upon receipt provisions, which only deals with "untaxed" entities and arrangements.
-
Trusts and similar legal arrangements are listed by the Commission for those Member States that do not have a domestic fiscal regime for the taxation of income received on behalf of such legal arrangements.  As UK, Malta and Ireland have a domestic fiscal regime for the annual taxation of income received on behalf of trusts, UK, Maltese and Irish trusts have not been included by the Commission in this list of the entities and arrangements concerned. German trusts should be added, as suggested by the amendment.
-
It would be better not to mention simultaneously trust and foundations in Annex III for all Member States, because of their different legal nature (foundations are generally legal persons and not legal arrangements like trusts) and because, in a number of countries, foundations can only serve charitable purposes (meaning that paying agents obligations would not apply to them, see proposed art 4(2), paragraph 5, point c).
9.
Outlook for amendment of the proposal: The Commission will defend the spirit of the amendments of the legislative proposal which can be accepted (amendments 2, 3, 5, 6, 10, 11, 12, 13, 21 as well as part of amendment 22) in the Council deliberations, but it will not formally amend its proposal.
10.
Outlook for the adoption of the proposal: It is expected that political agreement will be reached on the proposal before the end of the year 2009.
