Follow-up to the European Parliament resolution on the 25th annual report from the Commission on monitoring the application of Community law (2007), adopted by the Commission on 14 July 2009
1.
Rapporteur: Monica FRASSONI (Greens/EFA/IT)

2.
EP reference number: A6-0245/2009 / P6_TA-PROV(2009)0335

3.
Date of adoption of the resolution: 24 April 2009

4.
Subject: Commission's 25th Annual report on monitoring the application of Community law (2007)

5.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)
6.
Background of the resolution:
Each year the European Commission draws up a report on the monitoring of application of Community law, in response to requests made by the European Parliament (resolution of 9 February 1983) and the Member States (paragraph 2 of Declaration No 19 annexed to the Treaty of Maastricht of 7 February 1992).

The Annual Report, including the staff papers annexed to it, contributions from the Commission Departments (SEC(2008)2854) and statistical annexes (SEC(2008)2855), gives an account of the activities of the Commission monitoring the application of Community law in 2007.

In September 2007, the Commission adopted the Communication "A Europe of Results – Applying Community law" (COM(2007)0502; hereafter "the 2007 Communication") putting forward a series of proposals to improve the application of Community law as part of its policy on Better Regulation. In that Communication, the Commission indicated that it would develop the focus of its Annual Report on strategic issues, evaluation of the current state of the law in different sectors, priorities and programming of its future work, including examination of the areas subject to frequent infringement. The purpose is to assist strategic inter-institutional dialogue on the extent to which Community law achieves its objectives, the problems encountered and possible solutions to be applied. The Report in 2007 was the first since this change of approach.

7.
Brief analysis / assessment of the resolution and requests made in it:
The Resolution is generally critical, asserting that the Commission is not responding sufficiently to EP interests and not adequately fulfilling its responsibilities as guardian of the Treaty. It is strongly focused on the treatment of citizens and complainants in particular (paragraphs 10, 15, and 16) criticising the Commission for not having adopted yet measures previously requested by the Parliament. It insists on the need to respect the guarantees identified in the 2002 Communication on relations with complainants
 as well as to ease access for citizens to various source of information and mechanisms for redress. It raises some doubts on the functioning of the 'EU Pilot' project and calls on the Commission to provide further information.

The Resolution expresses appreciation for some initiatives undertaken by the Commission, such as priorities in the managing of complaints and infringement procedures, provision of training courses for national judges and officials and the introduction of citizen's summaries to new legislation.

Concerning correlation tables, Parliament recalls the commitment taken by the Council to encourage Member States to draw up and publish such tables, as well as their importance for the correct application of Community Law.

Finally the Resolution recalls the importance of cooperation between the European Parliament and national Parliaments for the monitoring of the application of Community law.

The resolution contains three main categories:

Critical remarks for not complying with previous requests of the European Parliament (paragraphs 1, 2, 3, 10, 14, 16, 22) or for possible violations of the 2002 Communication on relations with complainants (paragraphs 1, 2, 5, 15).

Demands for action concerning the priorities indicated in the 2008 Annual report and information to citizens/complainants (paragraphs 3, 4, 10, 16, 17).
Requests to report to Parliament on issues concerning the EU Pilot (paragraph 10).
8.
Response to the requests and overview of action taken, or intended to be taken, by the Commission:

The process of implementing the 2007 Communication is underway and several steps have been taken, including:

· the introduction of more frequent decision-taking on infringements from January 2008,

· the launching of the EU Pilot with 15 volunteer Member States,

· a new form of the Annual Report on the monitoring of the application of Community Law adopted for the first time last year and which is the object of this Parliament Resolution here under examination.

The Commission welcomes the interest of Parliament in the correct application of Community law and its support for some of the main features of the Commission's new policy on infringements management.

The 2007 Communication involves a substantial development of Commission action following-up on requests of Parliament. It covers a wide range of measures which are being progressively implemented.

The Commission remains fully committed to working efficiently and effectively on complaints from citizens and business in accordance with the 2002 Communication on relations with complainants.

· "Regrets that, unlike in the past, the Commission has not responded in any way to the issues raised by Parliament in its previous resolutions, in particular the above mentioned resolution of 21 February 2008; notes the lack of significant improvement with regard to the three fundamental issues of transparency, resources and the length of procedures;" (paragraph 1)
Concerning the transparency issue, the Commission confirmed in its 2007 Communication the importance of transparency and improved communication as key issues to relations with the European institutions and the broader public. The Commission publishes general information on infringements and application of EC Law in its Annual Report, it provides up-to-date press releases on ongoing infringement procedures from reasoned opinion stage onwards or, in non communication cases, from the stage of the letter of formal notice, it publishes on the Europa website basic information on the title of the case, the Member State concerned and the last step taken, it provides summary information to complainants on all main steps taken on their complaints. The Commission will step-up the development of the EU law portal on the Europa website. Whilst respecting the obligations concerning confidentiality in relation to proceedings under investigation and limitations recognised in the jurisprudence of the Court of Justice, the Commission is thus making substantial efforts to increase transparency.

Concerning resources the Parliament has already been informed, by letters of 16 May 2008 and 8 July 2008 of the Secretary General addressed to Ms Frassoni, Rapporteur in the Legal Affairs Committee, on Commission staff resources allocated to work on monitoring the application of Community law. The Commission does not apply a methodology enabling the detailed measurement of the time spent by individual officials on different tasks. As a result, it is not possible for it to provide official information in any further detail than already provided.
Concerning the length of procedures, the 2007 Communication indicates measures to be taken to ensure improved management and efficiency of infringement proceedings, including more targeted priorities, improved programming, the establishment of benchmarks and the use of complementary methods like EU Pilot. However, it takes time for these measures to be introduced across the full range of the work of the Commission and progress can only be measured once sufficient time has passed for the measures to have had some impact.  The Commission is, therefore, responding to Parliament's interest in accelerated progress of infringement proceedings, but will only be able to report on progress once sufficient time has elapsed for its revised approach to have produced measureable results.
The Commission has therefore followed-up on these points raised by Parliament, searching for ways to improve the results obtained.

· "Reminds the Commission of requests made in previous years, namely:

· to investigate urgently the possibility of a system clearly signposting the various complaints mechanisms available to citizens, which could take the form of a common EU portal or the creation of an on-line one-stop-shop in order to assist citizens;

· to adopt a communication setting out its interpretation of the principle of State liability for breach of Community law, including infringements attributable to the judicial branch, thus enabling citizens to contribute more effectively to the application of Community law;" (paragraph 2)

Concerning the first point in May 2008 an action plan has been announced (SEC(2008)1882, 08.05.2008) with the aim to create a virtual one-stop-shop for citizens and businesses in order to inform them about their rights within the EU and to help them to exercise these rights where needed, as a reaction to what already expressed by the Parliament by resolution P6_TA(2008)0060. The action plan aims to streamline a range of nine existing public assistance services that can provide basic information on EU rights, individual advice on more specific questions and informal problem solving assistance. It will also link through to formal complaint mechanisms in cases where this is more appropriate or where informal, faster methods have failed. The results of the action plan are expected to be delivered by early 2010.

Concerning the liability of the Member States for breach of Community Law the Commission confirms that a communication setting out the interpretation of this principle is being finalised and will be published and transmitted to the European Parliament next autumn.

The Commission is, therefore, following-up on these points of interest to Parliament.

· "Calls on the Commission, therefore:
· to abide by the commitment made in its above-mentioned Communication of 20 March 2002 to publish all its infringement decisions, given that the publication of those decisions, starting with the registration of a complaint and followed by all subsequent acts, is a vital tool with which to curb political interference in the management of infringements;
· to provide Parliament, as repeatedly requested, with clear, exhaustive data on the resources earmarked for the processing of infringement cases in the various Directorates-General;

· to consider introducing a simplified, less bureaucratic procedure for the issuing of form notice against a Member State which has failed to fulfil its obligations, in order to take swift advantage of the effectiveness of this measure;
· Calls on the Commission moreover to apply Article 228 of the Treaty decisively in order to ensure that judgments delivered by the Court of Justice are properly enforced"; (paragraph 3)

Concerning the first point, the Commission is fully committed to ensuring that it works according to the criteria set out in its 2002 Communication. The Commission continues to publish the information indicated in its 2002 Communication. This is done on its website within the limits set by confidentiality of issues under investigation recognised in the case law of the Court of Justice.
As stated under point 1, the Commission has provided such data on the allocation of its resources as can be provided on a sufficiently reliable basis.
The Commission already operates a light-weight, non-bureaucratic method to initiate infringement proceedings for the non-communication of Member State measures transposing directives. This method operates under certain conditions that guarantee the early initiation of the proceedings as well as overall coherence in the actions taken. Given the very high proportion of non-communication infringements which are rectified within a matter of months, it is not expected that much would be gained by launching more of these proceedings a few weeks earlier, in order then to have to close most of them quite soon afterwards. The Commission believes current procedures ensure an adequate balance between speed and coherence of actions taken.

The 2007 Communication sets out the benchmarks which are fixed for the Commission work under Article 228 of the Treaty with a view to ensuring this objective. However, in view of the very different nature of the legal obligations involved, and investments sometimes being required to achieve the objectives set by Community law, it has been confirmed by the Court of Justice that longer periods can exceptionally be justified before sanctions would be appropriate. The Commission closely monitors the progress of cases which have reached the stage of proceedings under Article 228 EC Treaty. The Commission has therefore responded to the interest expressed by Parliament on this issue.

The Commission has therefore paid close attention to the interests of Parliament and has taken various follow-up actions.

· "Asks the Commission in particular whether the lack of resources in the Member States is not a worrying sign that there may be genuine problems in monitoring the application of Community law; calls on the Commission, moreover, in its assessment of the project [EU Pilot], to check the following issues and report to Parliament on them:

· that complainants have received from the Commission clear, exhaustive explanations concerning the processing of their complaint; that the new method has genuinely helped to resolve their cases and that it has not removed all responsibility from the Commission in its role as “guardian of the Treaty”;

· that the new method has not further delayed the launch of an infringement process the duration of which is already extremely long and indefinite;

· that the Commission has not shown any indulgence towards Member States as regards compliance with the deadlines set by the Commission (10 weeks) and that, on expiry of that period, the Commission has provided the Member State concerned with clear-cut information and time-frames regarding its future action in order to find an early definitive solution for the citizen;

· that the fact that the “EU Pilot” has been implemented in only 15 volunteer States does not mean that less attention has been paid to dealing with infringements in respect of those countries that have not participated in the project;" (paragraph 10)

The organisation of administrative resources within Member States is an issue for which Member States have full responsibility, dependent on a variety of policy, budgetary and organisational questions at national or sub-federal level. It is not an issue which Community law addresses as Community law does not allow such administrative considerations to justify lack of respect for Community law. It is therefore an issue on which the Commission can not take a position.

As the Commission has already indicated, the objective of testing the proposed improved working method (EU Pilot) is to find quicker and better responses to enquiries and positive solutions to complaints concerning questions on the correct interpretation, implementation and application of Community law for which Member States have primary responsibility. The process does not change the role of the Commission. It is designed to improve the working method by which the Commission contacts Member States, information is exchanged, problems are resolved or conclusions drawn. The Commission plays a full role in this process, continuing to fulfil its responsibilities as guardian of the Treaty. This new working method is being tested to see if it can improve results. However, the Commission will continue to decide on the pursuit of infringements not solved in the framework of the EU Pilot, including through infringement proceedings. The Commission furthermore is fully committed to providing full explanations to complainants on the use and functioning of the EU Pilot project.
EU Pilot constitutes one among a range of measures taken by the Commission to try to ensure increased respect for Community law and the quicker resolution of problems arising. Use of EU Pilot is intended overall to shorten the time within which problems are resolved. Even where infringement proceedings would follow-on from an exchange of information and views in EU Pilot between the Commission and a Member State authority, the use of EU Pilot should already have contributed to an improved understanding of the issues involved, which may allow for the faster progress of the proceedings later launched.

The introduction of the EU Pilot project provides no basis for the Commission to delay any appropriate follow-up action if no positive outcome is achieved in EU Pilot or if no progress is registered. The ten week deadline is, however, not intended to constitute a fixed time-limit for all files, but rather a general benchmark of overall progress. This is because EU Pilot is designed to deal with a range of issues from enquiries seeking possibly limited information which is readily available in the Member State, which should therefore be provided long before the ten weeks has expired, and infringements of Community law that might require legislative amendment, often likely to take considerably longer to introduce. Moreover, the initial phase of operation of EU Pilot is designed to introduce and test the functioning of this improved method. It is only in the light of experience that the performance of the system can be evaluated and possible improvements identified with a view to it becoming more efficient over time.

The Commission is committed to continuing to ensure the coherent treatment of all Member States and a consistent enforcement of the correct application of Community law. There is no privileged status for issues being fed into EU Pilot in order to be managed with the participating Member States, compared with the management of the same or equivalent issues with the non-participating Member States.

The objectives of the Commission and the interests of Parliament in the functioning of the EU Pilot project are therefore convergent. As already indicated, in the letter of President Barroso to the Chairman of the Legal Affairs Committee of 1 December, 2008, the Commission plans to produce, in the autumn, a report on the first year of operation of the project which will be communicated to Parliament. It is only then that reasonably reliable conclusions will be possible on the functioning of the system and its possible further development.

· "Asks whether, thanks to the implementation of the EU Pilot project and the subsequent reduction of the workload in relation to delaying with infringements, the Commission is carrying out more systematic and exhaustive checks on the transposition of directives in the national legislative systems;" (paragraph 11)

The EU Pilot is designed to be a more efficient system for the exchange of information and search for solutions to problems between the Commission services and Member State authorities. The project does not reduce the work required to be done either by the Commission services or by Member State authorities to answer questions or resolve problems. The Commission is working in parallel on clearer prioritisation and programming of its system for the conformity evaluation of transposition measures, including possible improvements in the organisation of the work. The volume of conformity evaluation work also depends on the volume of new directives reaching their transposition deadlines, the context and nature of the directives concerned and other ongoing work in that area. The volume of files being processed in the EU Pilot compared with conformity evaluation work to be done is therefore likely to vary considerably from sector to sector.

· "Asks the Commission whether the “EU Pilot” project has affected the conduct of the package meetings that it holds for Member States involved in the project and for the other non-participating Member States, bearing in mind that such meetings are considered to be the main means of dealing with and resolving infringement procedures; " (paragraph 12)

Package meetings continue to be an important means of exchange between the Commission and Member States. EU-Pilot has not affected the conduct of such meetings. In fact, the use of EU Pilot and package meetings are complementary means of addressing issues and problems of compliance.

· "Considers that EU citizens should expect the same level of transparency from the Commission, whether they make a formal complaint or whether they exercise their right to petition under the Treaty; consequently, requests that the Committee on Petitions be provided with regular and clear information on the stages reached in infringement procedures also covered by an open petition, or failing this, that the committee be given access to the relevant Commission database on an equal footing with the Council;" (paragraph 13)

The Commission recognises the role of complaints and petitions in the monitoring of the application of Community Law. Information on the stages reached in infringement proceedings is published regularly on the Europa website. This is the database which the Commission makes available to other EU institutions or the general public. It is frequently updated and provides an extensive basis for the confirmation of the stage reached in infringement proceedings.

· "Reminds the Commission that any correspondence which may contain a complaint about a genuine breach of Community law must be registered as a complaint unless it is covered by the exceptional circumstances referred to in point 3 of the annex to the abovementioned communication of 20 March 2002;" (paragraph 14)

As confirmed in the 2007 Communication and in previous reply to Parliament resolutions, the Commission is committed to continuing to register all complaints as complaints, fully respecting its policy as stated in the 2002 Communication.

· "Notes that the Commission has declared that a fundamental directive such as Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member States has for all practical purposes not been properly transposed in any Member State; notes that the Commission has received more than 1 800 individual complaints in relation to that directive, registering 115 of them as complaints and opening five cases of infringement on the grounds of failure to apply the directive properly; recognises that the Commission has worked with Parliament to useful effect and in a spirit of openness where Directive 2004/38/EC is concerned; endorses the Commission’s proposed approach, whereby the directive is to be kept under continuous and exhaustive review, support, in the form of guidelines to be published in the first half of 2009, is to be provided to help Member States apply the directive fully and properly, and infringement proceedings are to be instituted against Member States whose legislation does not conform to the directive; expresses grave concern, however, as to the Commission’s ability to perform its role as “guardian of the Treaty” and the opportunity afforded to Parliament to check the complaint registration policy implemented by the various Commission departments;" (paragraph 15)

In the specific case of Directive 2004/38, a large volume of the correspondence received concerned requests for information and enquiries which did not constitute "complaints" within the meaning of the Communication of 20 March 2002, and so were not appropriate to be registered as complaints. The support of Parliament for the programme of actions to be taken by the Commission following-up on the wide range of problems identified in the correct application of the Directive is welcomed.
· "Urges all Commission departments to keep complainants fully informed of the progress made in the processing of their complaints at the end of each predefined period (letter of formal notice, reasoned opinions, proceedings before the Court or closure of a case), to provide, where appropriate, recommendations on handling the case through alternative dispute settlement mechanisms, to state the reasons for their decisions and to communicate those reasons in detail to complainants in accordance with the principles laid down in the above-mentioned 2002 Communication;" (paragraph 16)
The Commission is committed to keeping the complainant fully informed of all the main steps taken on their complaints. Complainants have the opportunity to provide additional information or explanations at each step of the procedure, including when the Commission intends to close a complaint file. At the same time, the Commission is bound to respect the requirement of the confidentiality of the investigation which sets limits on the information that can be provided. These constraints were taken into account when the 2002 Communication was adopted.

· "Welcomes the gradual phasing-in by the Commission of citizens' summaries, published together with major Commission proposals; recommends making such summaries accessible by using a single access point, and considers it unacceptable that such summaries disappear once the legislative procedure is concluded, which is when they would be most relevant to citizens and businesses;" (paragraph 17)

The citizens' summaries prepared by the Commission remain available once the legislative procedure is concluded. In order to facilitate access to them, the Commission is working on creating a single entry point via EUR-Lex (OPOCE). The citizen's summaries only concern and explain Commission proposals. Citizen's summaries are therefore part of the Commission proposals but are not part of the legislative text once adopted.

· "Notes that the national courts play a vital role in applying Community law, and fully supports the Commission’s efforts to identify supplementary training courses for national judges, legal professionals, officials and civil servants in the national administrations; underlines that this support is essential in the new Member States, especially as regards access to legal information and legal literature in all the official languages; stresses the need to support improved availability of databases in respect of national court rulings concerning Community law;" (paragraph 22)

The 2007 Communication confirms the Commission's interest in supporting initial and life-long training in Community law for national judges and civil servants. The Commission recently adopted a report on the role of the national judge in the European judicial system which also covers upon the need for professional training in EU law for judges, based on a questionnaire distributed to all judges in the EU (ref. P6_TA(2008)0352). The Commission's November 2008 Communication on Implementing European Community Enhanced Commission co-operation with judges has been announced in the area of environment law, where there will be Commission support for training actions in 2009.

· "Calls on the Commission to ensure that greater priority is given to the application of Community law relating to the environment, bearing in mind the worrying trends revealed in its report and the many petitions received in this area, and in this context recommends that enforcement checks be strengthened and that the relevant services be adequately resourced; welcomes the Commission's communication on implementing European Community environmental law (COM(2008)0773) as a first step in this direction;" (paragraph 24)

The Commission welcomes the positive remarks on the 2008 Communication on implementing European Community environmental law. It believes that it is more likely to achieve improved application through the priorities signalled in that Communication. As stated in that Communication, the Commission has been developing and strengthening its enforcement action in this area and intends to continue this process as described in the Communication.

· "Notes that the Commission […] has, in the annual report under review, described the priority actions it intends to pursue in certain areas of complaint and infringement management; […]calls on the Commission to speed up the resolution and, where appropriate, closure of those infringement procedures that prevent Member States from investing in infrastructures that could affect the implementation of the European Economic Recovery Plan; calls on the Commission to provide the parliamentary committees responsible with a detailed plan setting out the time-limits and deadlines for the specific actions it intends to launch in these areas;" (paragraph 4)

For the first time in this Annual Report the Commission set clear priorities for the different Services. This year's Annual Report will describe the work done on the priorities identified last year as well as the progress made on the actions taken. Priorities for 2009-2010 will also be indicated.

Concerning the detailed planning of priority actions, it should be recalled that in the light of the nature of infringement proceedings, the Commission works on the basis of general benchmarks and case-by-case evaluations of events occurring and progress made. While planning instruments are used for the purposes of the working of the different services, these do not have official status and are used for internal organisational purposes only.

The Commission attaches high priority to the European Economic Recovery Plan and will prioritise actions designed to support the implementation of the plan always in accordance with all relevant requirements of Community law.

· "Notes that, of the new cases of infringement in 2007, 1,196 concerned a failure to notify national measures relating to the transposition of Community directives; considers it unacceptable that the Commission should grant itself twelve months to deal with simple cases of non-communication of transposition measures by a Member State, and calls on the Commission to take automatic and immediate action in respect of cases of this kind which do not require any analysis or assessment. (paragraph 5)"

Non communication cases are priority cases according to the 2007 Communication: particular efforts are made to solve them as rapidly as possible. 12 months is the benchmark set for referral to the Court of Justice. This is therefore not a period of time allowed for such cases. Referral to the Court is often decided more quickly and attention is being paid to maximise progress. As normally this kind of cases are resolved in months rather than years, accelerated initial steps in infringement proceedings would be unlikely to have much impact as by far the largest majority of infringements would still have been corrected before the Court delivers a ruling. In other cases the work on transposition is normally well-advanced by then, and a Court ruling would not be likely to affect by much the completion of that work.
· "Considers that there are still no clear procedures in place to effectively pursue a Member State before the Court of Justice for an infringement of Community law which has since been remedied and to obtain reparation for previous failures and omissions; urges the Commission to come forward with new proposals (by the end of 2010) to complete the current infringement procedure in such a way as to take account of this inequitable situation;" (paragraph 6)

According to the case law of the Court of Justice, the procedure under Article 226 EC Treaty cannot be pursued if the infringement has already been remedied and exhausted its effects at the time of the reasoned opinion, the purpose of such procedure being to change the behaviour of the Member State and not to record that a failure existed in the past. The existing infringement procedure cannot therefore be used by the Commission to obtain a judgment of the Court on an infringement of Community law which has already been corrected. The infringement proceeding under this article of the Treaty allows for a ruling of the Court of Justice on the existence of an infringement of Community law, but contains no provision concerning any reparation. The authority of the Commission to bring actions before the Court of Justice is likewise limited to the forms of action provided in the Treaty. Actions claiming damages or reparation of the effects of Member State infringements of Community law can be brought, in accordance with Member State rules on this kind of claim, before national courts or tribunals, allowing for references for preliminary rulings to be made to the Court of Justice on questions of the interpretation of Community law.

· "Agrees with the Commission's assessment that more preventive measures should be taken to avoid infringements of Community legislation by Member States; encourages the Commission to accept specific demands made by the Committee on Petitions in order to prevent irreversible damage to the environment; and regrets that the Commission's response is too often that it has to await a final decision by the responsible national authorities before it has any power to act." (paragraph 25)

As already stated, the Court of Justice has set strict criteria which have to be met before interim measures will be granted. These requirements preclude the Commission from bringing a wider range of actions claiming interim measures. When those conditions are not met, the Commission has no other option than to await the action of the Member State which infringes Community law in order then to pursue the Member State before the Court. The Commission can, and does, use other informal means to warn Member States about potential future infringements where it has sufficient information and there is reason to believe that this kind of intervention will not be counter-productive.
------------
� Commission Communication to the European Parliament and the European Ombudsman on relations with the complainant in respect of infringements of community law COM(2002)141.
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