Follow-up to the European Parliament resolution on the effective enforcement of judgments in the EU: the transparency of debtors' assets, adopted by the Commission on 14 July 2009
1.
Rapporteur: Neena GILL (PSE/UK)
2.
EP reference number: A6 - 0252/2009 / P6_TA-PROV(2009)0238
3.
Date of adoption of the resolution: 22 April 2009

4.
Subject: Improvement of public enforcement of judgments through improving the transparency of debtors’ assets in the European Union

5.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)
6.
Background of the resolution: Commission's Green Paper of 6 March 2008 on the effective enforcement of judgments in the European Union: the transparency of debtors" assets (COM(2008)0128)

The Green Paper put forward 4 suggestions to improve the enforcement of judgments:

1. Drawing up a manual of national enforcement laws and practices;
2. Increasing the information available in and improving access to commercial registers and registers of population, social security and tax;
3. Exchange of information between enforcement authorities;
4. Measures relating to the debtor’s declaration.

7.
Brief analysis of the text and of Parliament’s requests:

1. The Resolution states that a manual would be difficult to produce and expensive, and that it might be better to have a single regime to deal with. The Parliament believes that in the majority of cases creditors will seek advice from a lawyer in the relevant foreign jurisdiction, and calls for the adoption of national directories of foreign lawyers working in other Member States.

2. The Parliament agrees that access to registers of population etc could be useful in tracing debtors but is concerned that data protection and privacy must be respected.

3. The Parliament considers that exchange of information between enforcement authorities might be useful, but not all Member States have such bodies.

4. The Resolution states that a debtor's declaration could be useful if backed by sanctions under national law, but does not consider that Community action is necessary unless it can be proved that Member States' existing instruments are insufficient.

5. In addition, the Parliament suggests a Community provisional measure should be adopted which would be additional to national measures, but only applicable to cross-border cases. The Parliament calls on the Commission to carry out a feasibility study and an impact assessment of such a measure.

The Parliament urges the Commission to consider, in the context of the Common Frame of Reference for contract law, measures to ensure that parties to European cross-border contracts consider issues of late payment and non-payment when contracting. The Parliament also anticipates impatiently the review of the late payment directive.

The Resolution calls for a study on national legal approaches to the retention of title and other mechanisms, with a view to ensuring their mutual recognition. The Parliament suggests that a person who has acquired property rights recognised in a court judgment should be able to enforce those rights under the same conditions as the transferor.

8.
Reply to the requests of the EP and outlook regarding the action that the Commission has taken or intends to take:

The Commission welcomes the Parliament's Resolution. It will carefully consider the main concerns expressed by the Resolution in relation to the Green Paper.

In relation to the suggestion that there should be a single regime of enforcement laws and practices, the Commission does not believe that this would be feasible at the current stage of development of Community civil justice policy. Nevertheless, the Commission will take account of the proposal for possible future improvement of enforcement.

The Commission considers that while a register of lawyers qualified to work in another Member State might be useful to litigants, it is not sure of the contribution it would make to improving the transparency of debtors' assets. In addition, such a register would be expensive to create and difficult to keep up to date.

The Commission is in the process of tendering for a study on how procedural rules, including provisional measures, affect the ability of citizens and businesses to access justice in cross-border cases. This study will feed into the discussion on how to promote the compatibility of civil procedure rules, and improve enforcement.

The Commission is continuing its work on the future content of the Common Frame of reference for contract law, which aims to provide a "tool box" in this matter. Whilst it is premature to elaborate on the final form that the frame of reference will take, the Commission will consider the comments of the Parliament as to the opportunity to include contractual issues pertaining to late or non-payment.

The Commission's proposal to revise the Late Payments Directive (Directive 2000/35/EC) was adopted on 8 April 2009, and aims to improve the situation of creditors, particularly those owed small amounts of money, or owed money by public authorities. This proposal is now under discussion in Council and in the Parliament.

The Commission considers that a study on the retention of title could be useful, but that it would fall outside the framework of the current debate on transparency of debtor's assets.
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